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No. 12, 911 

APPELLANTS' STATEMENT OF QUESTIONS PRESENTED 

I 

1. Did the Deputy Commissioner err in failing and refusing to make 

the determination of pre-injury average weekly wage under 33 U. S. C. A. 
910(a)? | 

t 

2. Did the Deputy Commissioner err in considering wages received 

I 

from dissimilar part time employment in making the computation of average 

i 

weekly wage ? 


3. Did the Deputy Commissioner err in failing and refusing to find 
that post-injury wage earning capacity was equal to actual post-injury 

i 

earnings as he is required to do by 33 U. S. C. A. 908(h) in the absence of 
special pre-requisite circumstances which make that sections proviso 
applicable ? 


i 

i i 

4. When actual post-injury earnings in continuous and regular 

i 

employment are in excess of pre-injury average weekly wages and there 
is no evidential showing to the effect that such post-injury earnings are not 

i 

validly paid for services received, is there any basis for an award of 
permanent partial disability benefits under 33 U. S. C. A. 908(c) (21)? 


I 







(ii) 
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Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the United States District 
Court for the District of Columbia (J. A. 9). This Court has jurisdiction 
pursuant to Title 28, Section 1291, United States Code. ; 
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STATEMENT OF THE CASE 


< e rr - 


The Complaint: 

"" ■■ ; : • s 

This action was initiated in the United States District Court for the 
District of Columbia on February 24, 1955, with the filing of a complaint 

• r * «■ '**• /* " ‘1 a v .. • • *“ ' „j.*' t 

on behalf of the Liberty Mutual Insurance Company and the Westingfrouse 
Electric Corporation against Theodore Britton, Deputy Commissioner, 



l 
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United States Employees’ Compensation Commission and Walter W. Hardy 
(J. A. 1). Plaintiff Westinghouse Electric Corporation, as employer of 
Walter W. Hardy, and plaintiff, Liberty Mutual Insurance Company, as its 
workmen’s compensation insurance carrier, sought a mandatory injunction 
permanently restraining the enforcement of an award of compensation and 
permanent partial disability benefits which had been made by defendant 
Theodore Britton in favor of defendant Walter W. Hardy. 

The complaint asserted that the award complained of had been made 
without substantial basis in the evidence, upon the basis of conjecture and 
speculation, and in violation of the governing statute. 

The applicable sections of the Longshoremen’s and Harbor Workers* 
Compensation Act of March 4, 1927, 44 Stat. 1424, 33 U. S. C. A. 901 et seq., 
as made applicable to the District of Columbia by the Act of May 17, 1928, 

45 Stat. 600, D. C. Code, 36-501 et seq, provide: 

”. . . compensation shall be 66 2/3 per centum of 
the difference between his average weekly wages and 
his wage earning capacity thereafter in the same 
employment or otherwise, payable during the con¬ 
tinuance of such partial disability, . . ” 33 U. S. C. A. 

908 (c)(21) 

’Tf the injured employee shall have worked in 
the employment in which he was working at the time 
of the injury, whether for the same or another em¬ 
ployer, during substantially the whole of the year 
immediately preceding his injury, his average an¬ 
nual earnings shall consist of three hundred times 
the average daily wage of salary for a six-day worker 
and two hundred and sixty times the average daily 
wage or salary for a five day worker, which he 
shall have earned in such employment during the 
days when so employed. ” 33 U. S. C. A. 910 (a) 

The Evidence : 

The findings of fact made by the Deputy Commissioner, (J. A. 4), the 
award of compensation (J. A. 6), and the order of the trial court (J. A. 9 ), 


j 

i 


were all based upon the evidence presented during a trial of the issues 1 
held before the Deputy Commissioner on December 14, 1954 (J.A. 10). 




Walter Winterson Hardy while employed as an elevator construction 
mechanic's helper on July 21, 1952, fell and sustained personal injuries 
(J. A. 10,). According to the only medical proof introduced he sustained a 

• . I A \ 

compression fracture of the twelfth thoracic or dorsal vertebrae (J. A. 32). 
Roentgen reports revealed that there were old fractures of the left trans- 

, 'V/ 

verse processes of the third, fourth and fifth lumbar vertebrae (J. A. 32)." 
According to an unsolicited statement of the Deputy Commissioner, he also 
sustained a cerebral concussion, lacerated scrotum, multiple contusions 
and abrasions of chest, head and extremities, and a sterno-clavicular v.. 
separation (J,A. 11). ■ .j . . . i i J r, 

J • ’ 

At the time of the accident, Walter Hardy had been working contin- 

* i ... | ^ 4 4 

uously as a construction mechanic's helper for Westinghouse for two years 

i ’ * 

(J. A. 12). This was an unskilled laboring position which involved the 1 - 7 
erection of new elevators and required heavy weight lifting and substantial 
physical exertion. (J. A. 12, 26, 30).^ffis average weekly wage prior to ; 
the accident was $84.40 (J.A.15). | : J : 


. *. ^ 


Over Ejection, the Deputy Commissioner also permitted claimant to 
show that for approximately two years prior to the accident he had been em- 

.j . , 4 

ployed on a part time basis, from 6:00 p. m. to 9:00 p. m., two days a week, 

. . | " • • * * 

and from 9:00 a. m. to 6:00 p. m. on Saturdays, for the Giant Food Stores at 
an average weekly wage of $17.00 (J. A. 14-16). f 


Mr. Hardy, now thirty-one years of age, after receiving a high school 
education, was first employed in 1940 (J. A. 22-23). He worked for approx- 

■ . •' ' *-• ,. i-* ‘ * J' • k ‘ *“' - It. -'L *’/-*. •'.* -IT - 'C. 

imately eight months as a clerk in a foodstore then as a messenger or mail 
clerk with the United States Office of Price Administration. He served as 
a gunner in the United States Air Force. Later he worked as a press 

■ ^ « * u . • • *"» t * ‘ * V* .♦ . S ..iX *'t. * *.V\r + 

operator for about nine months; as a filling station attendant for eight months 

'-o' J*' . > *'-t> '.*• .v ■**< •£>; *..* *. J* Jj,* ^ i fi ^-fr. '*<r y ;u<< 

while he attended Bliss Electrical School; as a helper for Westinghouse in 

• ‘.A * ^ J :i* ’' 1 t 1 . 1' J Js'Si. ‘ '.i’l I; . V '» 
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Newark, N. J. for nine months; as a motor repairman for Warfield & 
Sanford Corporation for about a year, and for Otis Elevator as a helper 
for two months (J.A. 23-25). 

On January 29, 1953, Mr. Hardy returned to work at Westinghouse on 
a full time basis as a maintenance mechanic’s helper (J.A. 16-17, 26, 30). 
For the period of time away from work, he received the maximum compen¬ 
sation payments for temporary total disability (J.A. 11). On October 22, 
1953, a claim for additional benefits for permanent partial disability was 
filed (J.A. 11). 

The earnings of a construction mechanics helper are the same as 
those of a maintenance mechanic's helper, and all employees receive the 
same (J.A. 26), however because of two or three general wage increases 
due to union-management negotiations, Mr. Hardy's average weekly wage 
has risen from $84.40 to $94. 60 (J.A. 15, 20, 26). Upon his return, he 
worked under and at the direction of a mechanic, the same as he had done 
before (J. A. 30). He has been working regularly, handling the same work 
as any other maintenance mechanic's helper satisfactorily. There have 
been no complaints about bis work and he has been shown no favoritism or 
special consideration (J. A. 37-38). 

Westinghouse Electric Corporation's operation is divided into two 
sections, construction of new elevators, and maintenance of existing 
installations. James A. MacDonald, superintendent in charge of all opera¬ 
tions in Washington, D. C., Virginia, Maryland, and parts of West Virginia 
and Kentucky has been employed by Westinghouse for thirty-two years. 

(J. A. 29). He testified that helpers in both departments work directly under 
a mechanic (J.A. 30). The construction mechanic's helper is an unskilled 
laborer whose task is to aid in the erection of new elevators (J. A. 30). The 
The maintenance mechanic's helper, on the other hand, is a semi-skilled 
technician whose position is that of a trouble shooter (J.A. 30). His primary 

function, along with the mechanic to which he is assigned, is to ascertain 

• " * 

.. - *. -i* 

the nature of the nonfunctioning of an elevator. (J.A. 30-31). In that 
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connection, he must be able to read electrical diagrams and comprehend die 
nature and the inner system of the elevator (J.A. 31). Mr. Hardy agreed 

4 * - - •*.« • ■*.* j .'J „ .« * . t . « „• * 

that his new duties were complicated. He testified that the training he 
received at Bliss Electrical School was very helpful to him in reading the 
technical diagrams (J. A. 27). Mr. MacDonald emphasised the value of an 
academic background and stated that he was impressed with that of Mr. 
Hardy (J. A. 36-37). Mr. Hardy testified that he is qualified and able to do 
the work in which he has been engaged since the accident and admitted that 

• ** * * • ' * | ^ m, -v .* 1 * .(l f ««, * • •» 4U * • , 

the accident does not detract from his ability to do the work required (J. A* 

27). I ■ 

The claim that Mr. Hardy's earning capacity had been impaired was 

\ „ k 

apparently based upon the fact that in the organization of the construction 
department there is a foreman rank just above that of mechanic; whereas, 
no such rank exists in the maintenance field (J. A. i 28). It was undisputed, 
however, that supervisors, the next rank above foreman, are on the same 
level with respect to rank and compensation in each department, and neither 
field is more basic than the other to the industry (J. A. 38, 40, 41), and “ 
that Mr. Hardy's chances for advancement are not less in the maintenance 
division than they would have been in construction! (J. A. 38). 

i „ • 

•* > ■* r « ^ 4,*? 1 ’ • 

Maintenance work is much more stable than construction work, .. 

. ,j * ’ • * ' *• >yvi 

because the latter is subject to fluctuations of boom and recession (J.A. 37). 

- * \P * • . . ^ 1 . 

In 1954, a slight recession caused the local Westinghouse office to cut its 
construction crew from 50 to 16 men. 4 




Dr. Carl Berg last saw the claimant on April 14, 1954. 1 His examina- 

*■ g - * •, \ \ • s c w * **•'*’ ** 

tion revealed some limitation of motion on forward bending and some lack 

. .. ti •‘i * 7 ** — . . . ,.. „ Vl 

of strength in abdominal muscles, but a complete range of motion on side 
bending (J, A. 32-34). In his opinion, Mr. Hardy had a ten percent medical 

*. - , , , I ^ - J i *1 ^ # ^ * ¥ ^ * + l « . >r- v ** 

or functional disability at that time (J. A. 33). He made it plain that Ms ~ 
rating did not refer to work capacity impairment, however, and stated that 

*' .... T’.-v.v •. • .. t-'i*. . ♦ ■* j—>■ jr. . .. » •% 

the ten percent figure given was a medical classification wMch did not even 

contemplate a degree of incapacity as far as work was concerned (I. A. 34). 

j/£ cl 
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Although Mr. Hardy complained of pain and discomfort and testified 
to that effect, he was frank enough to admit that he had no impairment 
which interfered with his work in the maintenance field (J. A. 27), and that he 
experiences no difficulty in the use of his arms or legs (J. A. 28). Dr. Berg’s 
testimony to the effect that any opinion that loss of strength existed as a 
result of this accident would be speculation in which he could not indulge 
and that improvement was to be anticipated (J. A. 34-36) was confirmed by 
Mr. Hardy who admitted that he had regained his • e-injury strength (£. A. • 
28). 

The Deputy Commissioner’s Findings: 

In the light of this testimony, and contrary to its limitations, the 
Deputy Commissioner found that the claimant’s wage earning capacity was 
shown to have been impaired to the extent of $10.14 a week and made a 
continuing award of $6. 76 a week (66 2/3 percent of $10.14) in favor of 
Walter Hardy against Westinghouse Electric Corporation and Liberty 
Mutual Insurance Company (J. A. 4-7). In order to find some basis for the 
award, the Deputy Commissioner included the pre-injury wages earned at 
the Giant Food Store in his computation of average weekly wage (J. A. 5) 
and arbitrarily and without evidential basis reduced the post-injury weekly 
earning capacity of Mr. Hardy from $94. 60 to $91.26 (J. A. 6). 

Proceedings in the United States District Court: 

Defendants responded to the complaint by filing motions for summary 
judgment on April 27, 1955 and May 4, 1955 respectively. (J. A. 7, 8). 
Plaintiffs filed opposition to these motions and a cross-motion for summary 
judgment on May 24, 1955 (J. A. 8). The record presented to the trial court 
consisted of the complaint (J. A. 1), the findings of fact and award of the 
Deputy Commissioner (J. A. 4) and the transcript of proceedings before the 
Bureau of Employees’ Compensation (J. A. 10). From the order of 
August 2, 1955 (J. A. 9) granting defendants’ motions for summary judg¬ 
ment and denying plaintiffs’ cross motion for summary judgment, this 
appeal is taken (J. A. 9). 
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STATUTES INVOLVED \' ' 

'j : ■' • ■ . 

A •.• . _*-■ ; , ■ 

The statute involved is the Longshoremen's and Harbor Workers' 
Compensation Act of March 4, 1927, 44Stah 1424, 33 U. S. C. A. 901, et 


seq., as made applicable to the District of Columbia by the Act of May 17, 


1928, 45Stat 600, D.C. Code, 36-501, et seq. 
are:. 


The pertinent provisions 


33U.S.C.A. 902.(10). 

. * L 

"'Disability' means incapacity because of injury 
to earn the wages which the employee was receiving 
at the time of injury in the same or any other employ¬ 
ment. " 


33U.S.C.A. 902 (13). 1 

' . • i - 

, { . , 

'"Wages' means the money rate at which the 
service rendered is recompensed under the contract 
of hiring in force at the time of the injury, including ' 
the reasonable value of board, rent, housing, lodging, 
or similar advantage received from the employer, 
and gratuities received in the course of employment 
from others than the employer." 

j 

33U.S.C.A. 908. (c)(21). J 

"Other cases: In all other cases in this class 
of disability the compensation shall be 66 2/3 per 
; centum of the difference between his average weekly 
wages and his wage-earning capacity thereafter in 
the same employment or otherwise, payable during 
the continuance of such partial disability, but sub¬ 
ject to reconsideration of the degree of such im¬ 
pairment by the deputy commissioner on his own 
motion or upon application of any party in interest" 

r ,.r, v 

3SH.S.C.A. 908 (h). 

$ 

"The wage-earning capacity of an injured 
employee in cases of partial disability under sub¬ 
division (c) (21) of this section or under subdivision 
(e) of this section shall be determine^ by his actual 
earnings if such actual earnings fairly and reason¬ 
ably represent his wage-earning capacity: Provided, 


i 
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however. That if the employee has no actual earnings 
or his actual earnings do not fairly and reasonably 
represent his wage-earning capacity, the deputy 
commissioner may, in the interest of justice, fix 
such wage-earning capacity as shall be reasonable, 
having due regard to the nature of his injury, the 
degree of physical impairment, his usual employ¬ 
ment, and any other factors or circumstances in 
the case which may affect his capacity to earn wages 
in his disabled condition, including the effect of 
disability as it may naturally extend into the future." 

33U.S.C.A. 910, (a). 

T lf the injured employee shall have worked 
in the employment in which he was working at the 
time of the injury, whether for the same or another 
employer, during substantially the whole of the 
year immediately preceding his injury, his average 
annual earnings shall consist of three hundred times 
the average daily wage or salary for a six-day worker 
and two hundred and sixty times the average daily 
wage or salary for a five-day worker, which he 
shall have earned in such employment during the 
days when so employed. ” 

33U.S. C.A. 910, (b). 

T Tf the injured employee shall not have worked 
in such employment during substantially the whole 
of such year, his average annual earnings, if a six- 
day worker, shall consist of three hundred times 
the average daily wage or salary, and, if a five-day 
worker, two hundred and sixty times the average 
daily wage or salary, which an employee of the same 
class working substantially the whole of such immed¬ 
iately preceding year in the same or in similar em¬ 
ployment in the same or a neighboring place shall 
have earned in such employment during the days 
when so employed. " 

33U.S.C.A. 910, (c). 

T Tf either of the foregoing methods of arriving 
at the average annual earnings of the injured em¬ 
ployee cannot reasonably and fairly be applied, 
such average annual earnings shall be such sum as, 



haying regard to the previous earnings of the injured 
employee in the employment in which he was working 
at the time of the injury, and of other employees of 
the same or most similar class working in the same ~ 
or most similar employment in the same or neighbor¬ 
ing locality, or other employment of such employee, 
including the reasonable value of the services of the ' ~ 
employee if engaged in self-employment, shall .. .. 
reasonably represent the annual earning capacity of 
the injured employee." 


STATEMENT OF POINTS ON APPEAL 

1. The determination of benefits for permanent partial disability 

” * • . . j - - - . > _ , i, * Tt j 

is required to be made under 33 U. S. C. A. 908 (c) (21) on the basis of 
66 2/3 percent of the difference between pre-injury average weekly wage 
and post-injury wage earning capacity. .. ^ 4 ~ 

• '.j . . ; •*.* -. .'i 

2. Average weekly wage is to be computed with reference to 

33 U. S. C. A. 910 (a) where the elements necessary for its application are 

• • •• • p '• ‘ 

present 


t<L. 


3. Pre-injury wages received in dissimilar part time employment 
are not a proper element in the computation of average weekly wage. 

4. Post injury wage earning capacity is to be measured according 

i * “ 

to 33 U. S. C. A. 908 (h) which provides that actual wages received are to : 
be taken as the wage earning capacity unless such actual wages do not. / r 

i 

fairly and reasonably represent the wage earning capacity. ..... J 

5. There is no evidence in the record of this cause of special circum- 
stances which would warrant the radical departure from the statutory 
scheme of compensation which was indulged in by the Deputy Commissioner. 


• — 


- ^ „ . . 

7 «■ ~ * W* 


V* I .<t . V* 

c ..; . . 4 > 
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SUMMARY OF ARGUMENT 


The Longshoreman’s and Harbqr Workers’ Act as made applicable 
to the District of Columbia is an act designed to compensate for damages 
sustained to the impairment of earning capacity. It is not intended to 
provide a basis for awards of damage for pain, suffering or discomfort. In 
most instances, it prescribes a formula for compensation to be paid in 
the event of certain contingencies. The limitation of liability is the con¬ 
sideration for the imposition upon the employer of liability without fault. 

Benefits for permanent partial disability are to be paid at the rate 
of 66 2/3 percent of the difference between the pre-injury average weekly 
wage, and the post-injury wage earning capacity. Average weekly wage is 
to be determined by the mathematical formula contained in Section 910 (a) 
if that section can be applied. The determination under Section 910 (a) is 
to be made with reference only to wages earned in the same employment in 
which the employee was working at the time of the injury. Post-injury 
wage earning capacity is to be determined by actual wages received unless 
the evidence demonstrates that such actual wages do not fairly and reason¬ 
ably represent the injured employee’s wage earning capacity. 

Despite the clear and unambiguous terms of the statute, the Deputy 
Commissioner arbitrarily refused to apply its standards. The findings 
which he made in his attempt to bring this case within the statute are com¬ 
pletely lacking in evidential support and are based upon a misconception 
and a defiance of the law, and upon conjecture and speculation. 

Walter W. Hardy’s average weekly wage in the employment in which 
he was working at the time of the injury was $84.40. Since the accident, 
and his return to work, he has been working regularly in an employment 
which is continuous by nature. No sympathy or favoritism has been shown 
to him and according to his own testimony, he is fully able to perform his 
duties. He does the same work and receives the same compensation as any 
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ARGUMENT 

A. THE AWARD COMPLAINED OF WAS BASED UPON 
A THEORY FOREIGN TO THE LANGUAGE AND 
TO THE PURPOSES OF THE ACT 

The basis required for an award of permanent partial disability 
benefits is clearly set forth in the Longshoremens and Harbor Workers* 
Compensation Act of March 4, 1927, 44 Stat. 1424, 33 U. S. C. A. 901, et 
seq., as made applicable to the District of Columbia by the Act of May 17, 
1928, 45 Stat. 600, D. C. Code, 36-501, et seq. It is important to note 
that this particular statute is intended to provide compensation for loss of 
income as opposed to compensation for pain, mental anguish, and discom¬ 
fort. Weeks v. Behrend, 77 U. S. App. D. C. 341, 135 F. 2d 258 (1943). 
The hearing before the Deputy Commissioner was conducted by counsel for 
the claimant, and by the Deputy Commissioner, upon the mistaken view 
that the Act provided a basis for an award of compensation for discomfort, 
pain and suffering. 

Benefits for permanent partial disability are awarded when it is 
shown that impairment of wage earning capacity has resulted from injury 
sustained in the course of employment. It is obvious that there may be 
injury for which one might recover in a tort action which does not have a 
demonstrable effect upon the ability to earn wages. Pillsbury v. United 
Engineering Co. , 342 U.S. 197 (1952); lacone v. Cardillo , 208 F. 2d 696 
(2d Cir. 1953); Ziegale*s Case , 225 Mass. 128, 89 N.E. 2d 264 (1949); 
Standard Surety & Casualty Co . v. Sloan, 180 Tenn. 220, 173 S.W. 2d 436 
(1943); American Mutual Liability Ins. Co . v. Hampton , 33 Ga. App. 476, 
127 S.E. 155 (1925). In the Pillsbury case. Justice Burton, dissenting, 
said at page 201: 

"That the Act is concerned solely with com¬ 
pensation for disability . . . appears on its face. 
Compensation is not payable to an employee merely 
because he has been in an accident in the course 
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of his employment, nor even because he has 
suffered physical damage from that accident. 

The Act allows compensation only when the 
employee also has suffered a resulting loss 

of earning power." ! 

~ * * 

In the instant case, the Deputy Commissioner was presented with a record 
which was absolutely devoid of evidence which lends substantial support to 
the necessary finding of impaired earning capacity and his findings in that 
respect are based upon mere conjecture and speculation. 

In a purported compliance with the mandatory provisions of the Act, 
Deputy Commissioner Britton found as a fact that the pre-injury average 

weekly wage of Walter Hardy was $101.46. This f inding was based upon a 

.' i. .. ... 

misinterpretation of law and is not, strictly speaking, an adverse finding of 
fact. 

[ • V 

. | • 

! 

B. THE GIANT FOOD WAGES ARE IRRELEVANT BECAUSE THE 

STATUTE PROVIDES THAT IN DETERMINING AVERAGE WEEKLY 

WAGE REFERENCE IS TO BE MADE ONLY TO THE WAGES j ' 

EARNED IN THE EMPLOYMENT IN WHICH THE EMPLOYEE WAS 
WORKING AT THE TIME OF THE INJURY. ‘ 


All facts with reference to wages received in the crucial periods were 

stipulated. Walter Hardy received an average weekly wage of $84.40 from 

\. 

his employment with Westinghouse prior to July 21, 1952. He also received 
an average weekly wage of $17.00 from part time employment with the Giant 

» * r , j - . . - „ J * 

Food Stores, Inc., prior to that time. He was engaged in both employments 

• j . - 

regularly for two years prior to receiving injuries sustained. However, as 

i r w * 

will be demonstrated, the Deputy Commissioner could not properly consider 
the Giant Food wages when making the determination of average weekly wage. 

f • 

- ’ ^ * *. . * 

Under the statute, the award of permanent partial disability benefits 
is to be mathematically computed at 66-2/3 percent of the difference be¬ 
tween the average weekly wage of the claimant received prior to the injury 
and his wage earning capacity thereafter. 33 U.S.C.A. Sec. 908(c)(21). 

I 

The determination of average weekly wage is to be made with reference to 


i 
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Sec. 908(c)(21), and Sec. 910. 

Section 910 provides in pertinent part that: 

TT Except as otherwise provided in this chap¬ 
ter, the average weekly wage of the injured em¬ 
ployee at the time of the injury shall be taken as 
the basis upon which to compute compensation and 
shall be determined as follows: 

(a) If the injured employee shall have worked 
in the employment in which he was working at the 
time of the injury, whether for the same or another 
employer, during substantially the whole of the year 
immediately preceding his injury, his average annual 
earnings shall consist of three hundred times the 
average daily wage or salary for a six-day worker 
and two hundred and sixty times the average daily 
wage or salary for a five-day worker, which he 
shall have earned in such employment during the 
days when so employed. ” (Emphasis supplied) 

The position presumably taken by the Deputy Commissioner in ignor¬ 
ing the clear wording of this provision was that Section 910(c) was applic¬ 
able to the exclusion of Section 910(a), because only if subsection (c) was 
applicable could wages other than those earned in the employment in which 
he was working at the time of the injury be considered. Section 910(c) 
provides that: 

"If either of the foregoing methods of arriv¬ 
ing at the average annual earnings of the injured 
employee cannot reasonably and fairly be applied, 
such average annual earnings shall be such sum as, 
having regard to the previous earnings of the in¬ 
jured employee in the employment in which he was 
working at the time of the injury, and of other em¬ 
ployment of the same or most similar class work¬ 
ing in the same or most similar employment in the 
same or neighboring locality, or other employment 
of such employee, including the reasonable value 
of the services of the employee if engaged in self 
employment, shall reasonably represent the annual 
earning capacity of the injured employee. ” 
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That position was erroneously assumed by the Deputy Commissioner 
because, aside from the clear wording of the statute, the reported cases 
all agree that the subsections of Section 910 are alternative and exclusive 
in their application and that subsection (c) cannot be used as a basis for 
computation when the elements necessary for the application of subsection 
(a) are present. O'Hearne v. Maryland Casualty Co ., 177 F. 2d 979 (4th 
Cir. 1949); Marshall v. Mahoney Co. , 46 F. 2d 539 (D.C. W.D. Wash. 
1931), affd. 56 F. 2d 625 (9th Cir. 1932); and Luckenbach S. S. Co. v. 
Marshall , 49 F. 2d 625 (D. C. D. Oregon 1931). In the Q T Hearne case, the 
court stated at page 981: 

"The reasoning underlying the act is that com¬ 
pensation is to be based upon the employee? s earning 
capacity in the employment in which he is engaged at 
the time of injury. If he has worked in that employ¬ 
ment for a year preceding the injury, his own earn¬ 
ings furnish the basis of compensation under subsec¬ 
tion (a). If he has worked in the employment less 
than a year, compensation is computed under subsec¬ 
tion (b) and is based on the average earnings over the 
preceding year of an employee of the same class work¬ 
ing in such employment. When neither (a) nor (b) can 
reasonably or fairly be applied because of the nature 
of the employment, as where it is intermittent or dis¬ 
continuous in nature, then the compensation is to be 
determined under (c) on the basis of the annual earn¬ 
ing capacity of the employee. " 

The Congressional intent is manifestly clear. In Senate Report 1315, 
U. S. Code Congressional Service, 80th Congress, 2nd Session, 1948, page 
1979, 1982, it is stated: 

rt Subsection (b) relates to employees whose 
occupation is full time, but through some circum¬ 
stances, the employee himself has not worked the 
full year (for example, he may have been ill during 
part of the year, or have been injured shortly after 
taking the employment). Under this subsection of 
the act, the wage of another employee in the same 
or similar employment is used as the measure of 
the injured employees capacity to earn." 
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"This subsection (subsection c) in the pre¬ 
sent law is used where the employmentiitself, in 
which the injured employee was engaged when in¬ 
jured, does not afford a full year of work. It is 
also used where the work week is shorter than 6 
days (and would be used where such work week is 
also shorter than 5 days under the proposed amend¬ 
ment to this section.). Thus subsection (c) applies 
to seasonal, intermittent, discontinuous, and like 
employment which affords less than a full work year 
or work week. " (Parenthetical egressions added) 

Moreover, by inserting a definition section as an integral part of the 
act Congressleft little question concerning.-ts intention that the determina-*- 
tion of average weekly wage under Section 910(a) was to be made with ref¬ 
erence to the wages earned in the employment in which the employee was 
working at the time of the injury. Section 902(10) provides that: 

"Disability means incapacity because of 
injury to earn the wages which the employee was 
receiving at tne time of the injury in the same or 
any other employment." 

Section 902 (13) provides that: 

m Wages T means the money rate at which 
the service rendered is recompensed under the 
contract of hiring in force at the time of the 
injury ..." 

If the definition of the word "wages" is substituted for the word in 
the definition of "disability", the intention becomes manifest. "Disability" 
within the meaning of this action must certainly be established before the 
instant award can be given judicial sanction. If we transpose the definitions 
above referred to into the terms of the instant case, we establish the re¬ 
quirement which must be met. In this case "disability" means incapacity 
because of injury to earn (in the same or in any other employment) a weekly 
wage of $84.40 which Mr. Hardy was receiving at the time of his injury under 
the contract of hiring in force at the time of the injury. It is clear that no 
finding of incapacity of that nature can be sustained upon the evidence in 
this case. 
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Walter Hardy worked for two years next preceding his injury with 
Westinghouse. His employment was in fact and by its nature regular and 
continuous. The finding that subsection (a) and (b) could not be reasonably 
and fairly applied is a prerequisite to the application of subsection (c) 
which is not supported by evidence in this cause. Under these circum¬ 
stances, the Deputy Commissioner had no alternative. It was his clear 
duty to apply the standard of Section 910(a) and his failure so to do was 
error. 

The fact that Congress limited the computation of average weekly 
wage to " . . . employment in which he was working at the time of the 
injury . . . " is as clear as are the reasons behind the restriction. First, 
the obvious desire is to provide, insofar as possible, for uniformity of 
compensation, and to provide that each industry bear the cost of impair¬ 
ment which arises from that industry. Second, workmen's compensation 
is an absolute liability not at all dependent upon fault or moral obligation. 

It is a contractual liability. In exchange for being subjected to absolute 
liability the employer has been given a limited liability. It is contemplated 
that insurance be used to cover the losses so that liabilities could be 
intelligently spread as a legitimate cost of business. The insurance rates 
have a definite ratio to the number of employees covered and to their wage 
level. It is the intent, the contemplation and the requirement of merit ¥»»«*•««. 
that compensation be paid for wages lost in the employment which is in¬ 
volved, and in the employment for which the protective machinery has 
been established. In O'Hearne v. Maryland Casualty Co. , supra, the 
court stated: 

"To hold that prior earnings of an employee 
are to be considered in determining his earning 
capacity when he is injured in a regular, continuous 
employment. . . would lead to most absurd and 
unjust consequences .... Two men working at 
the same job and earning the same wage would re¬ 
ceive different compensation for identical injuries 
because one had had large earnings in the preced¬ 
ing year and the other had been a student in college. 
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Of course no such consequences were contemplated 
in the enactment of the statute; and an interpretation 
which would necessarily lead to them is to be avoid¬ 
ed. Where the employment is of a permanent or con¬ 
tinuous nature, the only fair method of computing 
compensation is to base it upon the earnings of the 
employment, and this is what we think the Act re¬ 
quires. " 

In this respect the cases decided in the State of New York are of par¬ 
ticular persuasion for the statute under consideration had its origin in that 
jurisdiction and presumably the interpretations of the various provisions 
were accepted by the adopting legislature. Webster v. Clodfelter , 76 U. S. 
App. D.C. 171, 130 F. 2d 434 (1942); O'Hearne v. Maryland Casualty Co ., 
supra ; Luckenbach S. S. Co . v. Marshall , supra ; Marshall v. Mahoney Co ., 
supra . The rule in New York is in accordance with the general rule that 
earnings from other positions may not be considered when computing 
average weekly wage unless the other position is substantially similar so 
that it may be said to be of the same employment. Birch v. Budd, 256 
App. Div. 53, 8 N. Y. S. 2d 781 (1939); Brandfon v. Beacon Theatre Corp ., 
300 N.Y. Ill, 89N.E. 2d 617 (1949). 

In the Birch case, the court was presented with a problem of the 
proper computation of the average wage of a janitor who also worked as a 
barber. He had worked for substantially the whole of the year preceding 
his injury as a janitor for the same employer and was mortally injured 
while in the course of that employment. The court held that the average 
earnings were to be computed without reference to his earnings as a 
barber. 

In Brandfon the claimant worked as a projectionist in one theatre and 
and as an electrician in another. It was held that these occupations were 
dissimilar so that the computation was to be made with reference only to 
his earnings as an electrician without considering his earnings as a pro¬ 
jectionist. See also: Johnson v. Phaefflin , 136 Conn. 107, 68 A. 2d 687 
(1949); Monterey County v. Rader, 199 Cal. 221, 248 Pac. 912 (1926); 
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Western Metal Supply Co . v. Pillsbury , 172 Cal. 407, 156 Pac. 491 (1916); 
In re Howard, 71 In A 557, 125 N. E. 215 (1919); In the matter of Mooehler 
v. Herrick & Son, 247 App. Div. 841, 286 N. Y. S. 397 (1936) affd4N.E. 
2d 729 (1936) Larson in his commentaries at Sec. 60.31 page 80 states: 

"Of course, it can be argued that it is unfair to one 
employer, his carrier and his industry to burden 
them with a liability, out of proportion to his own 
payroll and premium computed thereon, arising 
from a risk not associated with his type of employ¬ 
ment. This consideration has evidently prevented 
any statutory change in the rule requiring similarity 
in concurrent employments. Maine appears to be 
the only state in which earnings from concurrent 
dissimilar occupations can be cumulated for wage 
basis purposes; the only requirement there is that 
both must be jobs performed regularly during regu¬ 
lar working hours. ” 

In view of the statutory provisions and of this authority it must be 
concluded that the Deputy Commissioner erred in including within his 
computations the Giant Food Store wages. As modified to conform to the 
law his determination of average weekly wage would be $84.40. 


C. THERE IS NO SUBSTANTIAL BASIS IN THE EVIDENCE FOR A FINDING 

OF IMPAIRED EARNING CAPACITY 

As previously stated, the determination of impairment of earning 
capacity vel non must be made by ascertaining according to the dictates of 
Section 908(c)(21), the difference between the pre-injury average weekly 
wage of the claimant and the wage earning capacity thereafter. The proper 
method of determining average weekly wage has been demonstrated. The 
method of computing wage earning capacity is prescribed by Section 908(h) 
of the Act which provides: 

"The wage-earning capacity of an injured 
employee in cases of partial disability under sub¬ 
division (c) (21) of this section or under subdivi¬ 
sion (e) of this section shall be determined by his 
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actual earnings if such actual earnings fairly and 
reasonably represent his wage-earning capacity: 

Provided, however, that if the employee has no 
actual earnings or his actual earnings do not fairly 
and reasonably represent his wage-earning capa¬ 
city, the deputy commissioner may, in the interest 
of justice, fix such wage-earning capacity as shall 
be reasonable, having due regard to the nature of 
his injury, the degree of physical impairment, his 
usual employment, and any other factors or circum¬ 
stances in the case which may affect his capacity 
to earn wages in his disabled condition, including 
the effect of disability as it may naturally extend 
into the future. TT 

That section requires that wage earning capacity be determined by 
Tt actual earnings unless the claimant has no actual earnings or unless his 
actual earnings do not fairly and reasonably represent his wage earning 
capacity. At all times since claimants return to work in January 1953 
his wages have exceeded those which he was receiving at the time of the 
accident. At the time of the hearing before the Deputy Commissioner, his 
weekly average was $94. 60. There is no substantial basis in the evidence 
to support a finding that these actual wages received do not fairly and 
reasonably represent his wage earning capacity. What he does earn, of 
course, is the best evidence of what he is able to earn although admittedly, 
it is not conclusive. Burley Welding Works v. Lawson, 141 F. 2d 964 
(5th Cir. 1944); Lumber Mutual Casualty Ins. Co. v. O’Keeffe, 217 F. 2d 
720 (2d Cir. 1954): Twin Harbor Stevedoring & Tug Co . v. Marshall, 

103 F. 2d 513 (9th Cir. 1939). 

If it were shown in the evidence that the employer gratuitously paid 
wages equal to or greater than prior earnings in an effort to escape a 
compensation award, or because of favoritism shown to the employee, 
there would be a basis for an award. Burley Welding Works v. Lawson, 
supra ; Hartford Accident & Indemnity Co . v. Hoage , 66 App. D. C. 163, 

85 F. 2d 420 (1936). 
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The same result would follow if it were shown that although the same num¬ 
ber of dollars were paid, the purchasing power of those dollars was less, 
or that the money paid was not fairly representative of the earning power 
of the employee on the open labor market, or that his post injury employ¬ 
ment was temporary in nature. There is no such evidence available to 
appellees in the record of the instant case. A leading commentator on 
Workmens Compensation Law states that: 

’’Earnings equal to pre-injury earnings are the 
strongest evidence of non-impairment of capacity, . 
but they are not conclusive. In most jurisdictions 
their effect seems to be to create a presumption 
which may be overcome by other evidence showing 
that the actual earnings do not fairly reflect claim¬ 
ant’s capacity. ” 

Larson, Workmen’s Compensation, Section 57.31, p. 10. That commen¬ 
tator further states that: 

”The position may be best summarized by 
saying that actual post-injury earnings will create 
a presumption of earning; capacity commensurate 
with them, but the presumption may be rebutted 
by evidence independently showing incapacity or 
explaining away the post injury earnings as an un¬ 
reliable basis for estimating capacity. ” 

There is nothing in the record which would support the conclusion 
that the post-injury wages paid are not fairly and reasonably representa¬ 
tive of Mr. Hardy’s wage earning capacity. No attempt was made during 
the hearing to demonstrate that fact. Substantially, all evidentiary facts 
command the opposite conclusion. 

While it is true that the appellants herein had the burden before the 
United States District Court to establish that the order complained of was 
contrary to law by virtue of lack of substantial evidence of record, it is 
equally true that claimant had the burden of establishing the essential 
elements of his claim before the Deputy Commissioner. The mere proof 
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of a functional disability is not sufficient to sustain an award of permanent 
partial disability because impairment of wage earning capacity is the gra¬ 
vamen of the claim and as such it must be established by competent evi¬ 
dence. The unsupported "factual findings" of the Deputy Commissioner 
cannot supply the missing ingredients. His declaration alone cannot avoid 
the hiatus caused by lack of evidence. His unwarranted reliance upon the 
proviso of Section 908 (h) cannot make the claimants case. It is well 
stated in United Fruit Co . v. Cardillo, 104 F. Supp. 81 (D. C. S. D. N. Y. 
1952) wherein the court said; 

"I do not understand that (Section 908(h) 
of the Act) is a substitute for some evidence in 
the record from which the reviewing Court may 
determine that the finding was based upon the 
essential elements necessary to uphold the ad¬ 
ministrative order." 

There can be no question but that reliance upon the contention that wages 
received do not fairly represent ability to earn must be substantiated by 
competent evidence. United Fruit Co . v. Cardillo , supra ; Lumber Mutual 
Casualty Ins. Co . v. O'Keeffe , supra ; Standard Surety and Casualty Co . v. 
Sloan, supra . 

Claimant Walter W. Hardy was regularly and continuously employed 
for two years preceding the accident as a construction mechanic's helper 
for Westinghouse. In that capacity, he earned an average weekly wage of 
$84.40. He returned to work full time on January 29, 1953 as a mainten¬ 
ance mechanic's helper. There is no difference in pay between the two 
positions. At the time of the hearing his average weekly wage was $94.60 
which increase was due to a general raise given to all employees pursuant 
to union contract. His average weekly wage at all times since his return 
to work has exceeded his pre-injury earnings. 

Claimant does the same work as any other maintenance mechanic's 
helper satisfactorily and without limitation. He has been shown no 
favoritism. His chances for promotion are as good as they were in con- 
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struction work. As a matter of fact, his employer is favorably impressed 
with his educational qualifications and considers him to be a prospect for 
advancement. 

Mr. Hardy attended Bliss Electrical School and has a background in = 
electrical engineering which enables him to read complicated electrical 
diagrams and is of aid in his work as a maintenance mechanic’s helper. 

The work as a construction mechanic's helper is an unskilled laboring 
position whereas the maintenance mechanic's helper is a semi-skilled 
position which requires a greater knowledge of elevator construction, 
design, and electrical composition. Mr. Hardy is well qualified for this 
position as his testimony demonstrates: 

< 

”Q. Does your training that you had at Bliss Electrical 
School help you in your work as a maintenance worker? A. Yes. 

Q. It enables you to read the technical diagrams that you 
have to follow to trace the trouble? A. That is correct. 

Q. Have you learned a considerable amount about the 
elevator business since you went to work as a maintenance helper? 

A. I would say so; yes, sir. 

Q. It is quite a complicated job, isn't it? A. Yes, sir; it is. 

Q. And you work along with a maintenance mechanic. A. That 
is right. 

Q. And you do similar work to what he does, except under 
his direction? A. That is right. 

Q. And in that capacity you learn the business of a mainten¬ 
ance mechanic, wouldn't you? 

* * * * * 

A. Yes. 

Q. Do you think you are qualified to clo the work as a main¬ 
tenance mechanic? A. I think so; yes, sir., 

Q. You have hopes of becoming a maintenance mechanic, 
don't you? A. Yes. 


Q. Do you think you are qualified to be a maintenance helper? 
A. Now? 

Q. Yes. A. Yes, I do. 

Q. You think you are able to do that work? A. Yes, I do. 

Q. You think that your accident would prevent you from doing 

that work? A. No, not the maintenance end. " (J.A. 27) 

* * * * 

"Q. You were able to perform the work of a maintenance 
helper? A. But I wasn't very strong like I am now, I don't think. 

Q. You regained your strength? A. Yes, sir. 

Q. Do you feel that you are as strong now as you were before 
this accident occurred? A. I guess I am. " (J. A. 28) 

Mr. MacDonald testified that the maintenance mechanic's helper 
position is that of a troubleshooter and said that it required the ascertain¬ 
ing of the nature of the elevator's nonfunctioning for which an employee 
must have a knowledge of the inner workings of an elevator and be well 
versed in electrical installations and the reading of wiring diagrams. 

Another benefit flowed to Mr. Hardy. Aside from graduating to a 
semi-skilled position which provides a useful foil for his academic back¬ 
ground, he is now engaged in an endeavor which has a greater degree of 
stability. Business cycle fluctuations have a direct effect upon construc¬ 
tion men, but little effect upon maintenance men. As a matter of fact, 
within six months prior to the hearing date, a slight recession caused 
Westinghouse to reduce its construction helper staff from fifty men to 
sixteen. This is a very important consideration when attempting to 
evaluate Mr. Hardy's future prospects for the record reveals that in the 
event of such a recession of construction, mechanics' helpers with fifteen 
years of experience would be discharged before a maintenance mechanic's 
helper with only five years experience. Such security is indicative of the 
fact that Mr. Hardy's present weekly wage has a permanency which makes 
it nearly conclusive of his present earning capacity. 
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It is claimed that Mr. Hardy has a ten percent disability. That is 
immaterial. Appellants,, respondents below, conceded that there was that 
degree of functional impairment. The only important question, however, 
is what degree of wage earning impairment has been sustained. 

Dr. Berg, the only medical witness called, testified that the function¬ 
al impairment rating M was not related in any way to the man’s work capa¬ 
city. ft He further stated that the functional rating did not even contemplate 
that degree of incapacity insofar as his work is concerned. 

Dr. Berg also supported claimant’s testimony that there was no loss 
of strength as a result of the accident, and stated that any conclusion that 
the accident had such an effect would be speculative in his opinion. 

Defendants argue that the opportunity for advancement is less in 
the present capacity than it would be in construction work and show that 
there are no foremen in the maintenance department in support of the 
claim. The evidence demonstrates that mechanics in both departments 
are paid the same and that supervisors in both departments are paid the 
same. 

The evidence demonstrated that Mr. Hardy is well qualified in the 
position that he now occupies, that he has every prospect for advancement, 
and that prospects of advancement are not necessarily more favorable in 
one department of Westinghouse than in the other. In view of this testi¬ 
mony, any finding of diminished earning capacity based on depreciated 
opportunity for advancement would be conjectural and speculative. 

Defendant Deputy Commissioner apparently contends that the fact 
that claimant changed positions after the accident indicates his earning 
capacity impairment. This conclusion does not necessarily follow. Sec¬ 
tion 908(c)(21) expressly permits the consideration of any post-injury 
employment by providing: ”... wage earning capacity thereafter in 
the same employment or otherwise ...” Aside from this authority, 
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however, that conclusion is supported in the reported cases. Jordan v. 
Decorative Co. , 230 N.Y.S. 22, 130 N.E. 634 (1921). If claimant had 
been engaged in a skilled capacity and had built up an expertise over a 
period of years, and by virtue of his accident had been compelled to begin 
again as a novice in another endeavor, there would, of course, be a basis 
for an award for impairment of earning capacity and that basis could be 
demonstrated by competent evidence and would not have to rest upon con¬ 
jecture and speculation. However, in the instant case where claimant had 
been engaged in a laboring position and thereafter changed to a semi-skilled 
position without losing seniority and without suffering any loss of wages, 
it can not be contended that the mere fact of change demonstrates an impair¬ 
ment of earning capacity and, a fortiori, no evidence could be introduced 
which would support that claim. 


CONCLUSION 

The unambiguous nature of the statutory provisions with which this 
appeal is concerned compels the conclusion that the deputy commissioners 
award in this case was arbitrary and in violation of the statute. He includ¬ 
ed the Giant Food Stores part time wages as a basis for his determination 
of average weekly wage when sections 902(10), 902(13), 908(c)(21) and 
910(a) expressly forbid such inclusion. He fixed claimant’s wage earning 
capacity ”in the interest of justice" under the proviso of section 908(h) 
when that section directs him to use the actual wages earned. The condi¬ 
tion precedent to the applicability of the second or proviso part of section 
908(h) was not established by the evidence. Without warrant in the evidence, 
he impliedly found that $94. 60 is not Walter Hardy’s true earning capacity. 

It is obvious that the findings of the Deputy Commissioner and his 
award stem from his feeling that the claimant should be compensated for 
the pain and discomfort which he claims to experience upon heavy exertion. 
While the desire to pay $10,000. to Mr Hardy is perhaps admirable, it is 
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no excuse for the abandonment by the Deputy Commissioner of his duties 
under the Act In the circumstances of this case, the Deputy Commissioner 
was required to determine the average weekly wage upon reference to section 
910 (a) of the Act. The computation therein prescribed fixes the average 
weekly wage of Walter Hardy at $84.40. He was further required to deter¬ 
mine the post-injury wage earning capacity upon reference to section 908 (h). 
In the circumstances of this case, the actual weekly earning of $94. 60 must 
be taken as the post-injury wage earning capacity. An application of the 
formula prescribed by section 908 (c) (21) demonstrates conclusively the 
lack of basis for an award of benefits for permanent partial disability in 
this cause. 

The consideration of the wages in the dissimilar part time employ¬ 
ment at the Giant Food Store was contrary to the terms of the statute and 
to the dictates of the reported cases. The Deputy Commissioners finding 
that the amount of the average weekly wage was $101.40 is therefore 
erroneous and contrary to law. 

It is conceded that in certain circumstances, an award of benefits 
for permanent partial disability may be warranted even though the post 
injury wage earning capacity exceeds the average weekly wage at the time 
of the injury. In order to justify an award under these circumstances, 
however, it is necessary to demonstrate by competent evidence that some 
special considerations exist. The Deputy Commissioner’s findings are not 
an adequate substitute for evidence of these special circumstances and do 
not provide a basis for the use of the sections of the act which are relied 
upon as a basis for the instant award. 

The questions presented herein are questions of law involving the 
proper application of the statute. It is clear under the undisputed facts in 
this case that the claimant is not entitled to the award complained of. 

Both the purpose and the language of the act militate against this award. 
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Accordingly, the judgment of the District Court should be reversed and the 
award of the Deputy Commissioner set aside. 

Respectfully submitted, 

Arthur J. Phelan 
John P. Arness 


HOGAN & HARTSON 
Of Counsel 


810 Colorado Building 
Washington, D. C., 

Attorneys for Appellant 
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1 [ Filed February 24, 1955] 

IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


LIBERTY MUTUAL INSURANCE COMPANY, 
a corporation, 

1346 Connecticut Avenue, N. W., 

Washington, D. C., 


and 


WESTINGHOUSE ELECTRIC CORPORATION, 
Commonwealth Building, 

Washington D.C., Plaintiffs 


V. 


THEODORE BRITTON, Deputy Commissioner, 
United States Employees 1 Compensation Commission 
Washington, D. C., 

and 

WALTER W. HARDY, 

4207 Russell Avenue, 

Mt. Ranier, Maryland, 

Defendants. 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

> 

> 

) 

> 

> 

o 

) 

) 

) 

) 

) 

) 

) 


Civil Action 

No. 815-55 


BILL OF COMPLAINT 

FOR MANDATORY INJUNCTION UNDER A COMPENSATION AWARD 


The bill of complaint of Liberty Mutual Insurance Company, a corpor¬ 
ation, and Westinghouse Electric Corporation, through their attorneys, re¬ 
spectfully states: 

1. That the jurisdiction of this court is based upon Title 36-501, 

District of Columbia Code, 1951 Ed., and upon 33 U.S.C.A. 921, which 
provisions allow a party aggrieved by an order of the United States Employees 
Compensation Commission to appeal for review to the District Court of the 
United States for the District of Columbia. 
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2. That the plaintiff, Liberty Mutual Insurance Company, a corpora¬ 
tion, is a duly organized insurance company doing business in the District 
of Columbia, and brings this suit in its own right as compensation insurance 
carrier for plaintiff, Westinghouse Electric Corporation. Plaintiff, West- 
inghouse Electric Corporation is a corporation doing business in the District 
of Columbia. It brings this suit in its own right as employer of Walter W. 
Hardy, its employee. 

2 3. Defendant, Theodore Britton, is Deputy Commissioner of the 

United States Employees Compensation Commission and is sued in his offi¬ 
cial capacity. Defendant, Walter W. Hardy, is a citizen of the United 
States and claims to be entitled to compensation benefits for permanent par¬ 
tial disability. 

4. A copy of the award of the said Theodore Britton, Deputy Commis¬ 
sioner, is attached hereto and by reference is made a part hereof. 

5. That on July 21, 1952, Walter W. Hardy, while performing ser¬ 
vices for the employer as a mechanic’s helper, fell and sustained personal 
injuries. 

6. That thereafter defendant, Walter W. Hardy, made a claim for 
compensation under provisions of the Act of Congress approved May 17, 

1928, entitled: "Longshoremen’s and Harbor Workers* Compensation Act" 

(44 Stat. 1424, as amended 33 U.S.C. 901 et. seq. as made applicable to 
the District of Columbia’s Workmen’s Compensation Law, 45 Stat. 600 Title 
36-501, District of Columbia Code 1951 Ed.). Walter W. Hardy was paid 
compensation for total temporary disability at the maximum compensation 
rate of $35.00 a week for a period of 26 6/7 weeks from July 22, 1952 until 
January 25, 1953 for a total of $940.00. Thereafter Walter W. Hardy claimed 
entitlement to further benefits for permanent partial impairment of his earn¬ 
ing capacity. The employer and its carrier challenged the claim for further 
entitlement because Section 8 (c)(21) of the Longshoremen's and Harbor 
Workers' Compensation Act provides for such compensation only in the event 
that the wage earning capacity as demonstrated by average weekly wage is 
impaired. The determination of earning capacity impairment is to be made 
with reference to Section 10 (a) of the Act. The evidence clearly demonstra- 


I 


I 

I 

I 

I 

[ 
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ted no impairment of his wage earning capacity as a result of the injuries 
sustained; that he sustained no loss of strength and no loss of ability to 
fully and freely perform the duties of his employment; that his average week¬ 
ly wage as determined by Section 10(a) of the Act lias been increased; that 
despite this evidence and contrary to law Defendant Deputy Commissioner 
Britton, in his award made the 25th day of January, 1955, found that the said 
Walter W. Hardy was entitled to compensation and permanent partial dis¬ 
ability benefits. 

3 7. That the Findings of Fact and award followed a formal hearing be¬ 

fore the Deputy Commissioner at which hearing the substance of all the 
facts hereinbefore related were clearly made known to the Deputy Commis¬ 
sioner and made a part of the record of said hearing. That the award made 
by the Deputy Commissioner in the light of the evidence presented lacked 
substantial basis and rested upon speculation and conjecture. 

8. That plaintiffs in light of this award are without remedy save 
through the interposition of this honorable court. 

- • i 

WHEREFORE, the premises considered, your petitioners pray: 

. . r , 

1. That process may issue from this honorable court against the 
defendants requiring them to appear and answer the exigencies of this com¬ 
plaint; 

2. That the proceedings before the Deputy Commissioner be reviewed 
by this honorable court, including the record of the evidence and testimony 
taken at the formal hearing together with the Findings of Fact and award; 

3. That upon final hearing this honorable court enter a mandatory in- 

* ' * , m4 * . 

junction permanently restraining said Theodore Biritton, Deputy Commission- 

• 4 V * "* . . * 

er, and said Walter W. Hardy from receiving payment of said award and re¬ 
quiring defendant Theodore Britton, Deputy Commissioner, to vacate and 

. ' . ’ - • 4> 

set aside said award and issue and make a new order denying compensation 
on the grounds which hereinbefore appear; 

4. and for such other and further relief as to this court may seem just 
and proper. 

Respectfully submitted, 

Hogan & Hartson 

4f ' ^ , 

By John P ■Arneas_ 


John P. Arness 
Attorneys for Plaintiffs 
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[ Filed February 24, 1955 ] 

Exhibit A 

UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 

In the matter of the claim for compensation 
under the District of Columbia Workmens 
Compensation Act 

WALTER W. HARDY 

Claimant 
vs. 

WESTINGHOUSE ELECTRIC CORP. 

E mployer 

LIBERTY MUTUAL INSURANCE CO. 

Insurance Carrier 

Such investigation in respect to the above-entitled claim having been 
made as is considered necessary, and a hearing having been duly held in 
conformity with law, the Deputy Commissioner makes the following 

FINDINGS OF FACT 

That on July 21, 1952, the claimant above named was in the employ of 
the employer above named, whose address is 306 Fourth Avenue, Pittsburgh, 
Pennsylvania; that the employer was subject to the provisions of an Act of 
Congress approved May 17, 1928, entitled "An Act to provide compensation 
for disability or death resulting from injury to employees in certain employ¬ 
ments in the District of Columbia, and for other purposes"; that the liability 
of the employer for compensation under the said Act was insured by the 
Liberty Mutual hi surance Company; that on the said day the claimant herein, 
while performing service for the employer as a helper on elevator construc¬ 
tion or installation work in the District of Columbia, sustained personal 
injury resulting in his disability when he fell a distance of approximately 
45 feet, as a consequence of which he suffered cerebral concussion, lacera¬ 
tion of the scrotum, mulitple contusions and abrasions of the chest, head, 
and extrentities, sternoclavicular separation, compression fracture of the 


Compensation Order 
Award of Compensation 
Case No. 6759-18 
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twelfth dorsal vertebra, and fractures of the transverse processes of the 
second, third, and fourth lumbar vertebrae; that the injury arose out of and 
in the course of the employment; that wrrtten notice of injury was not given 
to the employer within thirty days, but that the employer had knowledge of 
the injury and has not been prejudiced by the lack of such written notice; t 
that the employer furnished the claimant with medical treatment, etc., in 
accordance with the provisions of section 7 (a) of the Act; that the average 
weekly wages of the claimant herein at the time of the injury were $101.40, 
$84.40 of which he earned in his employment by the employer herein and the 
balance of $17 in regular part-time employment as a food checker and cash- 

i 

ier by a retail grocery company; that as a result of the injury the claimant 
was wholly disabled from July 22, 1952 to January 25, 1953 inclusive,. 
26-6/7 weeks and for such temporary disability he is entitled to compensa¬ 
tion at the rate of $35 per week (maximum rate) in the amount of $940; that 
as a result of the injury the claimant has some limitation of motion of his 

I ... r 

spine, suffers pain on heavy exertion and when required to assume certain 
bodily positions, and cannot stand erect for more than an hour or two; that 
the said residuals of the injury are permanent; that the claimant returned 

i 

to work for the employer following the termination of his temporary total 

i • ... . 

disability, as found above, but that due to the residuals of the injury he cahv/r* 
not perform the heavy physical work of a helper on elevator construction or 
installation work and has been forced to take a lighter job with the employer 
as a helper on elevator maintenance work, which employment is within a :■ 

6 limited area of opportunity for improvement in capacity to earn; that the 

claimants inability to return to work as a helper on elevator construction 

i 

or installation work has adversely affected his wage-earning capacity in his 
employment by the employer due to the effects of the injury as they may 
naturally extend into the future; that due to the permanent residuals of the 
injury, as found above, the claimant cannot return to work as a food checker 
and cashier for the retail grocery company which employed him prior to the 

i 

injury and his wage-earning capacity has been thereby further reduced; that 
the claimants wages in his present employment by the employer at light •< 
work exceed the $84.40 he was earning at the time of the injury, but that/ 
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such increase in his wages is due to a general wage increase granted to all 
employees of the employer in compliance with a contract between the em¬ 
ployer and a labor union; that having regard to his wage-earning capacity at 
time of injury, the claimant’s present wages do not fairly and reasonably 
represent his wage-earning capacity as diminished by the injury; that having 
due regard to the nature of the injury, the degree of physical impairment, 
his usual employment and other factors which now affect his capacity to 
earn wages in his disabled condition, including the effect of such disability 
as it may naturally extend into the future, the claimant’s wage-earning 
capacity is, in the interest of justice, fixed under section 8(h) of the Act at 
$91.26 per week, based upon a ten per cent impairment of the capacity to 
earn which the claimant had prior to the injury; that the said disability is 
permanent in quality; that for such permanent partial disability the claimant 
is entitled to compensation under section 8 (c) (21) of the Act at the rate of 
$6.76 per week (66-2/3 per cent of $10.14, the difference between $101.40, 
average weekly wages at the time of the injury, and $91.26, reduced weekly 
earning capacity), beginning January 26, 1953, and continuing subject to the 
limitation of the Act: that accrued compensation for temporary total disabi- 
7 lity amounts to $940, as found above, and for permanent partial disability 
from January 26, 1953, to January 23, 1955, inclusive, 104 weeks at the 
rate of $6.76 per week, amounts to $703.04, or a total of $1,643.04; that 
the employer and the insurance carrier have paid $940 to the claimant as 
compensation. 

Upon the foregoing findings of fact, the Deputy Commissioner makes 
the following 

; AWARD 

That the employer, Westinghouse Electric Corporation, and the in¬ 
surance carrier, Liberty Mutual Insurance Com pany, shall pay to the claim¬ 
ant herein compensation as follows: For temporary total disability, 26-6/7 
weeks at the rate of $35 per week, from July 22, 1952 to January 25, 1953, 
inclusive, in the amount of $940; and for permanent partial disibility, 104 
weeks at the rate of $6.76 per week, from January 26, 1953 to January 23, 
1955, inclusive in the amount of $703.04, or a total of $1,643.04. The 


7 


A* 

li 


employer and the insurance carrier having already paid $940, shall forth- 

i •* 

with pay the balance of $703.04, and shall continue payments of compensation 

* 

for permanent partial disability to the claimant herein from January 24, 1955, 
at the rate of $6.75 per week, payable in biweekly installments subject to 
the limitations of the Act or until further order of the Deputy Commissioner. 

i 

A fee for legal services rendered the claimant in connection with this 
claim is approved in favor of Rex K. Nelson, Esq., in the amount of $300, 

such sum to constitute a lien upon and be paid out of this award.■, r ts 

I 

Given under my hand at Washington, D. C*£ , 

this twenty-fifth day of January, 1955.. ^ 

/s/ Theodore Britton ‘ r: 0 r; '^ C 
Deputy Commissioner 

i - • - . 

District of Columbia Compensation District 




\ 


[ Filed April 27, 1955 ] 1 s. ... 

DEFENDANT BRITTON’S MOTION FOR SUMMARY JUDGMENT 

I 

Defendant Britton, by his attorneys, moves this Honorable Court for 
summary judgment in his favor upon the ground that it appears from the 
complaint together with the transcript of testimony taken before the Defendant 
Deputy Commissioner that the compensation order complained of is in accord¬ 


ance with law, that there is no genuine issue as to any material fact, and 

'* r* % v * i P f * ' *+ ? 

^ **| *w •»- - V 

that Defendants are entitled to judgment in their favor as a matter of law. 


Leo A. Rover 
United States Attorney 

Joseph A. Rafferty, Jr. 
Assistant United States Attorney 

♦ ' * ♦’ • * ’ V * 

* J i+A* + 

Attorneys for Defendant Britton 


v ~c f^ 

** M J*. «* J I 




..i* 


Stuart Rothman 
Solicitor of Labor 

Ward E. Boote 

Assistant Solicitor •; - 

Herberts. Miller . 

James Edward Hughes, Attorneys, U.S. Department of Labor, Of Counsel 


■ ** 


ct. r s 






n; 

i w. -*■ 1 *■ 


t 






10 [ Filed May 4, 1955 ] 

MOTION OF DEFENDANT WALTER W. HARDY 
FOR SUMMARY JUDGME NT 

Comes now the defendant, Walter W. Hardy, and moves the court for 
entry of summary judgment in favor of the defendants, and for reasons there¬ 
for states as follows: 

1. That the complaint filed herein does not state a cause of action upon 
which relief may be granted. 

2. That it appears from the complaint herein, and the testimony ad¬ 
duced before the Deputy Commissioner, that the findings of fact of the 
Deputy Commissioner are supported by the evidence and that his conclusions 
are not forbidden by law, but in accordance with law, and consequently are 
final and conclusive on the Court. 

3. That the points and authorities filed herein by the defendant, 
Theodore Britton, conclusively demonstrate the award was based upon sub¬ 
stantial evidence and in full accord with the statute applicable. 

Rex K. Nelson 

Attorney for defendant Hardy 
1 416 - 5th St., N.W. 

Washington, D.C. 

Copy to Hogan & Hartson, attorneys for plaintiff, Colorado Building, Wash¬ 
ington, D. C., this 4th day of May 1955. 

Rex K. Nelson 

11 [ Filed May 24, 1955 ] 

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 

Plaintiffs, Liberty Mutual Insurance Company and Westinghouse 
Electric Corporation, by and through their attorneys, move this court for 
Summary Judgment in their favor upon the ground that it appears, from the 
complaint, together with the transcript of testimony taken before the defendant 
Deputy Commissioner, that the compensation or'der complained of is not in 



accordance with law, that there is no genuine issue as to any material fact, 
and that plaintiffs are entitled to judgment in their favor as a matter of law. 

* 

Wherefore, upon these grounds, as more fully appears in the Memoran¬ 
dum of Points and Authorities attached hereto, and by reference made a part 
hereof, it is respectfully requested that the Court enter summary judgment 
in favor of the plaintiffs in the above entitled cause. 

HOGAN & HARTSON 

i 

i 

. 

By /s/ Arthur J. Phelan 

/s/ John P. Arness 
Attorneys for Plaintiffs 

— 

24 [ Filed August 2, 1955 ] 

I 

ORDER GRANTING SUMMARY JUDGMENT 

| 

This action came on to be heard upon the respective motions for 

i 

summary judgment of plaintiff and defendants, and the court having found that 
there is no genuine issue as to any material fact and having concluded that 
defendants are entitled to a judgment as a matter of law, it is this 2nd day of 
August 1955, 

ORDERED that the motion of plaintiff for summary judgment be and 
the same hereby is denied, and it is 

FURTHER ORDERED that the motion of defendants for summary judg- 
ment be and the same hereby is granted, and that the action be and the same 

hereby is dismissed on the merits. . 

* 

i 

I 

/s/ Burnita Shelton Matthews 
Judge 


25 [ Filed August 17, 1955 ] 

NOTICE OF APPEAL j 

Notice is hereby given this 17th day of August, 1955, that plaintiffs, 

l •' '* -*■' " *•> 

Liberty Mutual Insurance Company and Westinghouse Electric-Corporation 


i 
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hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 2nd day of August, 
1955 in favor of defendants, Theodore Britton, against said plaintiffs 

HOGAN & HARTSON 

By: /s/ John P. Arness 
Attorney for Plaintiffs 



Tr 2 [ Filed April 27, 1955 ] 

TRANSCRIPT OF PROCEEDINGS 

U. S. DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES’ COMPENSATION 


Walter W. Hardy, 


Claimant 


against 

Westinghouse Electric Corporation, 

Employer, 

Liberty Mutual Insurance Company, 

Carrier. 


Case No. 6759-18 


Pursuant to notice, this matter was heard before the Honorable 
Theodore Britton, Deputy Commissioner, Bureau of Employees' Compensa¬ 
tion, U. S. Department of Labor, at Washington, D. C., on the fourteenth 

of December, 1954, at 10:00 o'clock a.m. 

****** 

Tr 3 THE DEPUTY COMMISSIONER: The hearing in this case is being held 

Upon the application of the claimant Walter W. Hardy, 4207 Russell Avenue, 
Mt. Rainier, Maryland 

From information in the file it appears that on July 21, 1952, the 
claimant, while in the employ of the Westinghouse Electric Corporation, 

1112 - 21st Street, Northwest, Washington, D. C., as an elevator construct¬ 
ion helper, sustained personal injury resulting in his disability when he fell, 





Tr 4 


4 


as a consequence of which he suffered cerebral concussion, laceration of 

| ■ 

the scrotum, multiple contusions and abrasions of the chest, head and ex- - 

tremities, sterno-clavicular separation, compression fracttre of the 12th 

i • 

dorsal vertebra, and fractures of the transverse processes of the second, 
third, and fourth lumbar vertebrae. iizO 7T37.JJ1 S77 

i 

It appears that the employer had timely knowledge of the injury and 

i _ 

furnished the claimant with medical treatment and| care. Jt further appears 
that the employer's insurance carrier. Liberty Mutual Insurance Company, 
voluntarily paid the claimant 26-6/7 weeks' compensation for temporary Y 
total disability suffered by him as a result of the injury at the maximum^ i Y ; 
rate of $35 per week from July 22, 1952, to Januray 25, 1953, Inclusive,: 
in the amount of $940. , i 

i 

On October 22, 1953, the claimant filed claim against the employer for 
additional benefits under the District of Columbia Workmen's Compensation 


Act. 




Mr. Nelson, will you state what the claim is ?';.£>£ %&&£&,££■* 

MR. NELSON: The claim is that the claimant has been left with a j j 

■| 

residual permanent partial disability as a result of the injury sustained 
while in his employment; that this disability is permanent in nature and has 
resulted in a restriction on his ability to perform certain duties In connection 


with his work: 


l <•% - Hf V ' 

V r * i 


'T - " ^ . . 

'*» v 


THE DEPUTY COMMISSIONER: And to earn wages, I supposes r ■*- - * 

t 

MR. NELSON: I beg your pardon? ~Yp - V-: : 

THE DEPUTY COMMISSIONER: And to earn wages, .Y it* 

MR. NELSON: And to earn wages; yes, sir. ' 

" j * 

THE DEPUTY COMMISSIONER: What percentage of disability is 

claimed, Mr. Nelson?. •: v Yh-Y <j>jer*.oi iae.yseit.;' 

| * 

MR. NELSON: The claimant claims a 10 percent permanent partial rtr 

j - • 1 ’ ' *. * 

■ j . ^ 

disability.:. * • •'% * , . j '• *. n 7^. cJ il ^ 

THE DEPUTY COMMISSIONER: This claim for additional benefits $ 

» * , 

has been controverted by the employer and the employer's insurance carrier. 
What are the grounds of controversion, Mr, Amess?YYY ,KJ&. y*<-- 
MR. ARNESS: The claim is controverted because there is no difference 
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Tr 5 


Tr 6 


in the earning capacity of the claimant because of the disabilities which may 
have been received in the accident and that there is no difference in the 
average weekly wage from which a finding of diminished earning capacity 
can be made. 

THE DEPUTY COMMISSIONER: Off record a moment. 

(Thereupon, there was a discussion off the record.) 

THE DEPUTY COMMISSIONER: Following off-the-record discussion, 
it appears that an additional issue will have to be settled in this hearing: 
the issue of average weekly wages at the time of the injury; so the issues to 
be heard are extent of disability and wages. 

All right Mr. Nelson; call your first witness. 

MR. NELSON: Mr. Hardy. 

Thereupon, 

WALTER WINTERSON HARDY 

the claimant herein, was called as a witness for and on his own behalf, and 
having been then and there duly sworn by the Deputy Commissioner, assumed 
the witness stand, and upon examination, testified as follows: 

THE DEPUTY COMMISSIONER: Have a seat. State your full name. 

THE WITNESS: Walter Winterson Hardy. 

****** 

DIRECT EXAMINATION 
BY MR. NELSON: 

Q. Directing your attention to July of 1952, I believe you were in the 
employ of the Westinghouse Company atthat time? A. That is right. 

Q. Exactly what was the nature of your duties at that time? 

THE DEPUTY COMMISSIONER: I don’t think there is any issue with 
respect to employment or to the fact that there was an injury sustained on 
that day. 

Information in the file indicates that the claimant was employed as a 
construction helper on construction of elevators and that he fell a distance 
of approximately 45 feet, suffering the injuries which I have already stated. 

MR. NELSON: Yes, sir. 
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Tr 7 


Tr 8 


BY MR. NELSON: 

Q. Now, Mr. Hardy, in connection with your employment at that time,? t" 
what physical effort was required, if any, in the performance of the duties? 

A. There was lifting and heavy machinery to push around and a lot of stand¬ 
ing. Mostly physical work involved. 4 * .'■> 

Q. Physical work? A. Yes. ~ l ?.. \a. 

i .... 

Q. What part of the elevator was it that required that you use physical 
labor? A. It is installing the elevator, brand new elevators. ^It was instal¬ 


lation of brand new elevators. 


~ • f “S "*■ - vV < 4»" ri #• *+ *+ ' t • -r f*. 

• f » J —**♦". C* . fy .<,■¥ ^ 


J*. * 




Q. In that connection you were required to lift certain weights? A. Yes. 

* 

Q. Up to what poundage would you say would be the heaviest weight * 
you would be required to lift? A. Up to 300 or 400 poundsI3-2 JJHT 

i 

Q. What was your status at that time; in other words," did you have a' - 

"i ... 

designation as to your position? A. No, just an elevator helper^HT * 

Q. Helper? A. Yes, sir. - . • p:< 

Q. At that particular time, just before the injury, were you employed 
elsewhere? A. Yes, sir. 


..4- 


sk J* * ** «Mk be' Jy 


BCR. ARNESS: Objection. 


- f 1 4 
11 i 


•N 


tTJ f ‘ 


THE DEPUTY CIOMBOSSIONER: What is the ground? 


.*>. • <j.U . 


- ** t » « 

' + £ 


! n 

BCR. ARNESS: Under Section 10(a) of the Act, the issues here con- 

, j 

tended for the controverted are to be determined by the average weekly wage 

| _ 

of the same company at which the party was employed, if they were employed 

i . . 

on a full-time basis in regular type employment, and any reference to outside 
employment is irrelevant and incompetent in view of that fact. ,f 2HT 

THE DEPUTY COBCBCDSSIONER: Mr. Nelson, do you want to say dvr 
something ? * ? C .• <jO ~ '7 S.HT ■ -- ** r ' '• 

| . .. . . A.- • Jt- , 

MR. NELSON: Yes, sir; it is our contention, your Honor, the injury 
sustained goes to his manner and means of earning a livelihood, which affects 

i 

whatever employment he might be in at the time and that the disability incur¬ 
red would apply to whatever was necessary for him to do in earning a liveli- 


- 


hood. • • v \ ^ v i dr.i 

! . 

THE DEPUTY COBOflSSIONER: I will permit ait answer to the question 




I will note your objection. 




>“r *• * /-x '('yii-./i * "A j 

~ .. ^4 • <■ «: j*v w X 
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Tr 9 


Tr 10 


****** 

A A. I was working for the Giant Food Stores. 

BY MR. NELSON: 

Q. What Location? A. Where I was working or the main office? 

Q. Where you were working. A. I was working at 14th and Rhode 
Island, Northeast. I don T t know the exact address. 

Q. What were your exact duties there? A. Cashier. 

MR. ARNESS: Let the record show, with your permission, that my 
objection runs to this entire line of questioning. 

Q. What hours were you working at that time? A. What hours? 

Q. Yes, sir. A. I was working from 6 to 9 two days a week — 

THE DEPUTY COMMISSIONER: (Interposing) you are talking about 
your employment by Giant now? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: Six to nine — would that be in the 
evening? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: Two days a week ? 

THE WITNESS: Two days a week. 

A. (Continuing) — and then I was working all day Saturday. I think 
it was from 9 to 6 Saturday. 

THE DEPUTY COMMISSIONER: How long had you been working for 
the Giant? 

THE WITNESS: I either started with them in 1948 or 1949, I don’t know 
which it was. I think it was 1949. 

THE DEPUTY COMMISSIONER: You had been working steadily for the 
Giant from that time to the time of your injury? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: A period of some two years? 

THE WITNESS: Yes, sir; two or three years. 

THE DEPUTY COMMISSIONER: As a cashier? 

THE WITNESS: Yes, sir; as a bagger first, and then a cashier. 

THE DEPUTY COMMISSIONER: You mean a checker? 


Tr 11 




THE WITNESS: Yes, sir; a checker.-^ .< v 7i 

! ' * 

! 

THE DEPUTY COMMISSIONER: What were your earnings in this par* 


ticular employment? 


f * * * ' . * ‘ S ft • i 4,* V A«,W- 'W - Ih.' 7 ' ' 


THE WITNESS: I was making $1.36 an hour, I think it was. -It might 

have been less. I don 1 1 know exactly. ;. - • -•* * -- I’ ; VZ'ff X r " . 

■__ I 

THE DEPUTY COMMISSIONER: We want your average per week. 

THE WITNESS: Average per week, I think would run around $17, 


maybe $18. 


.‘rrsrv' *;&+ f*o; m .Q 


THE DEPUTY COMMISSIONER: Can you give us exact figures?^ 6-i 
THE WITNESS: No, * sir; I cannot, not right now.-c l think I have a 
letter from the Giant stating the exact figures.- f I am not sure. It was in the 
file. . ' • c:*\ A • '§rr* IxziZ- 

I . . 

MR. ARNESS: Your Honor; if I may support this, it was at an informal 

i 

proceeding, this matter was discussed, and the letter was submitted to the 

i . . 

hearing examiner, and for the purpose of the record, I am -willing to stipu¬ 
late that the weekly wage was $17-* ■' I . ? * f’r ■ i H 

THE DEPUTY COMMISSIONER: $17?f Uv li x ?‘.! i»iC: 


MR. ARNESS: $17. 


r t <"• if,-'.'- f 3 t ■•".1 v Np>, Tfr^’iS “S 
- --- •* , ■ «,t* - ‘• r •, 'V * 


THE DEPUTY COMMISSIONER: What were your earnings in the em¬ 
ploy of the employer; in this case the Westinghouse Electric Corporation? 
THE WITNESS: $84.40 or $88.80, I don't know exactly which It was. 
THE DEPUTY COMMISSIONER: Mr. Amess is willing to concede that 
it was $84.40, and that appears to be what was agreed to in a prior informal 


discussion. 




■' ; * . * rt * '>** -r ~J 4 •«. :(£ •« A 

' ' * * ^ - •* +-* - * 4 * “j * -*-7 •# -'V'*** < ■ -v * ; “ f 

I 

THE DEPUTY COMMISSIONER: You worked fulltime.for this employer, 
Westinghouse Electric Corporation, and it is agreed that you earned $84.40 
per week. ■'nv Jr *‘ r ~ *'&**^* : ■. 

THE WITNESS: Yes, sir.riA YT’J-132 UKT. 

THE DEPUTY COMMISSIONER: You also worked part-time for the 
Giant Food Stores at the address you have mentioned. ^ O 

THE WITNESS: Yes, ; sir. vr mA : 

THE DEPUTY COMMISSIONER: And it is agreed that in that employ- 



ment your earnings were $17 per week. 

THE WITNESS: Approximately. 

THE DEPUTY COMMISSIONER: And that you had been working on both 
these jobs regularly for a period of approximately two years. 

THE WITNESS: That is right. 

* * * * * * 

BY MR. NELSON: 

Q. In your job with the Giant, you state you were a cashier? A. That 
is right. 

Q. Were you able to sit down, stand, or how did you perform that 
particular duty? A. Standing. 

Q. Standing continuously? A. Yes, sir. 

****** 

Q. Since the injury, have you gone back to work for Giant? A. No, 

I haven't. 

Tr 14 Q. Can you tell us why? A. I feel I couldn T t do the work. I don T t 

think I could stand for 8 and 10 hours a day. It is too much for me. 

Q. Why do you say you can't stand for 8 or 10 hours a day? 

MR. ARNESS: Objection, because the answer which the witness is 
called upon to make calls for a medical evaluation and it isn T t competent for 
him to express his opinion on the matter. 

THE DEPUTY COMMISSIONER: I don't quite agree with you. I think 
the question calls for an explanation of the claimants experience in attempt¬ 
ing to do the type of work- 

MR. ARNESS: Your Honor, he testified he made no attempt to go back 
at it; therefore, he has no experience from which to testify. 

MR. NELSON: If it will aid in the hearing, at this time I will with¬ 
draw that question and go back. 

THE DEPUTY COMMISSIONER: All right. 

BY MR. NELSON: 

Q. You have gone back to work for the regular employer, Westing- 
house, Mr. Hardy? A. That is correct. 







Q. Do you recall approximately when that 'was? A. I think it was the 
29th of January, 1953. fcatt-'w** >.-<,* ■ 

i • 

Q. What type of work did yon do when you were back afc work"for V*;.*. 

i 

15 Westinghouse? A. Now I am in maintenance. That is going around and 

j ", . 

cleaning elevators and putting contacts and different kinds of contacts 'that 

• . i , M 

go in the elevator. K is just maintenance of the elevator. 1 -;- 

Q. What is your designation in connection with your work? You &5 

testified before you were a helper. A.- I am still a helper; 

Q. You are still a helper? A. Yes, sir^ >4 « >X-'>iX^y.X 2 za 

] _. 

Q. Would that apply to anything in particular, whether it be construct- 

! ** * 

ion or maintenance? A. No, you have two ratings; : mechanic or helper. 

Q. Mechanic or helper? Yes, sir.ur4Kv& Z!$Z ?.? 

' i' * 

Q. Is there any difference in the physical effort-required as between 
maintenance work that you are in now as compared with construction:work 
prior to your injury? A.-Yes. I ir ,bfw >v I jl :85S>STIW SST 

i w * 

Q. Tell us what the difference is. In construction work, it is 

— ! 

mostly physical work like lifting and tagging and things like thiSy where in 

!• 

this you are not lifting anything. Kigali light work involved in if; no heavy . 
work involved at all; just putting on contacts on elevators. ' 

I 

* * . * * | * 

16 Q. Since you returned to Westinghouse, has there been any-occasion 

when you attempted heavier labor? -A.- Yes. 'iT ilSo -Z1ST v; J .; 

i . 

• • Q. With what result? A. " My back would be hurting me when I finished. 

i - 

Q. When you say your back would be hurting you, tell us whatyouex- 

! J " 

perienced in the way of pain, or whatever it was. • A.It would be a dull f ^ 

i , • . 

pain if I had to lift, like patting on door motors or things'like that, there 
would be a doll pain in the back, right back here (indicating) after I finished. I t 
: THE DEPUTT COMMISSIONER: Indicating the lover part of the bade. 

-,: 2 :. the WITNESS: In the lover part of the backi sdl lo aoftsiab wS' lo 

| - ’ 

^ -I I THE DEPUTY COMMISSIONER: Describe a door motor^ L ?ie3c?£S 

i • ' 

xr , YHE WITNESS :I put one on Friday, c Shipping weight on the carton: 

4 j , 

was 60 pounds, and it is about that long (indicating.). ;v.~ $; -,i~n ci-1 mats 

THE DEPUTT COMMISSIONER: Indicating about 18 inches -- 14 to 18 


♦ * r*. t t * 

' * ^ J . ,r 


18 


Tr 17 


Tr 18 


\ 


inches. 

THE WITNESS: And about that big around (demonstrating). 

THE DEPUTY COMMISSIONER: Indicating about 8 inches in diameteryN 

THE WITNESS: What you have to do is lift it up, put four bolts that 
connect onto this engine, and put those on and connect the wires up in the 
motor; and when I finished my lower back was hurting right in there (indi¬ 
cating). 

THE DEPUTY COMMISSIONER: How many door motors did you in¬ 
stall on this particular occasion? 

THE WITNESS: One. 

THE DEPUTY COMMISSIONER: How long did it take you? 

THE WITNESS: About half an hour or an hour. 

THE DEPUTY COMMISSIONER: Would you have been able to install 


another door motor ? 

THE WITNESS: I guess I would, if I had to do it. 

THE DEPUTY COMMISSIONER: But you say you had pain in the lower 
part of your back? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: Would you be able to do that kind of 
work all day? 

THE WITNESS: I don’t think I would. 


THE DEPUTY COMMISSIONER: Is there any difference between the 
pay of a laborer helping in the installation of new elevators and the laborer 
helping in the maintenance of elevators? 

THE WITNESS: No, sir. 

****** 

BY MR. NELSON: 

Q. Mr. Hardy, when you speak of this pain, can you give us any idea 
of the duration of the pain you experienced after you installed that particular 

4 

motor? A. It stayed with me until I sat down and actually rested. If I keep 
on working, it will stay with me. If I sit down and rest, it will leave, but 

until I do rest, it will stay right there with me. 

****** 


Tr 19 


Tr 20 


Tr 21 




Q. Mr. Hardy, in the work yon do at the present dfee lor your em¬ 
ployer do you experience any other difficulties now that you did not have : j 
prior to the time of the injury? A. hi reaching. you reachup like this, x 

then there is a sharp pain in this section of my back (indieating both j a reach¬ 
ing upward motion and a section of the back ).' 5 ' 1 * j o •.’. 

* •.»'.* .-Tvy •; •;* nwteisfp saroivesq wsT* »Q ; - 

- * I ■ * 

Q. You state that you have not gone back to work for Giant, is thatt 
correct? A. Yes, sir. T. \ „ _ ' • ; - . ■' . ^ 

Q. Why not? A. Because I don’t feel I am able to do It.- 
MR. ARNESS: Same objection was made before to that question. ~ 

THE DEPUTY COMMISSIONER: All right, objection noted. & - v -- 
Q. Why not? A. I don’t think my back would take it. HIhave to - 
stand now, there is pain in my back. vypff bx £?? b*\> 

i 

THE DEPUTY COMMISSIONER: Hov long can you stand without ex- 
periencing pain in your back? onjL.- .p 

THE WITNESS: I can stand for an hour or two hours. S ’” 1 "* ~ 


hours 


wa* r jm,** Jfc ' 


THE DEPUTY COMMISSIONER: How long would you have to stand if 


you went back to work as a grocery checker or cashier? .Til t .: t 


THE WITNESS: It would be about four hours at a time/ and then you 
would have a lunch hour. - 'T.-/ h 5*3V*5SA yZlfcs 


Tr 22 


THE DEPUTY COMMISSIONERS Can you bend over and touch the floor 


with your fingers ? 


** **£ „ » | ♦** , ■* Ai.* V** V* 


■ccrr-r* 

X 


THE WITNESS: No, sir. • 'MONIKA .5M YC. *£ 

- :: THE DEPUTY COMMISSIONER: Do you have any limitation of motion 
in your back? Can you bend your back in all directions as weH-as you couM 
before this injury? - ?-*:? r T ‘A 1 - f I.-» $0 05. *TD \Z€, t&jZt-j >.r _ 

* THE WITNESS: I can’t bend backwards at aHt ^^^^ -need 

'■ THE DEPUTY C OMMISSIO NER: Why?^ 

‘ - THE WITNESS: " It hurts hiss acx. • 
THE DEPUTY COMMISSIONER: Where ?S ei, -af^w ot 

? THE W IT NES S:* In here (indicating). I «W?ifnW..3SX V 3 


\ \ 

i\Tr 23 


■; r v*' :r; 


THE DEPUTY COMMISSIONER: Indicating the upper lumbar region. 




20 
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Tr 25 


BY MR. NELSON: 

Q. Mr. Hardy, in reference to bending, is there any difference at the 
present time as compared to prior to the injury in bendbig to the right, for 
instance, that you notice? A. No, I don’t think so. 

Q. As to bending to the left, do you notice any difference? A. No. 

Q. You answered a previous question in touching your toes with your 
fingers. I would like to ask you if at any time you could. A. Yes, sir; I 
could before I was hurt. 

Q. Before you were hurt? A. Yes. 

****** 

Q. The record indicates, Mr. Hardy, that there had been an increase 
in your wages with Westinghouse since the time of your injury in July of 1952. 
Are you able to tell us how the increase came about? 

THE DEPUTY COMMISSIONER: And the amount. 

Q. (continuing) And the amount. A. Right now I am making $94.60. 

THE DEPUTY COMMISSIONER: Can you be sure? 

THE WITNESS: It is $2.36-1/2 an hour. 

THE DEPUTY COMMISSIONER: Do you know what it is, Mr. Arness, 
that he earns now? 

MR. ARNESS: The $2.36 per hour figure is correct. 

THE WITNESS: $2.36-1/2, isn’t it? 

MR. ARNESS: The average weekly wage at the present time is $94.60. 

THE DEPUTY COMMISSIONER: $94. 60. 

BY MR. NELSON: 

Q. During the term of these raises, has there been any change in the 
type of work you do with Westinghouse ? 

THE DEPUTY COMMISSIONER: I think he has testified that there has 
been. He has testified that when he returned to work he went back as a 
maintenance laborer rather than as an installation laborer. Why? I think 
you said why, but answer that question. Why was it that you did not return 
to work as an installation laborer? 

THE WITNESS: I couldn’t. You see I was in a brace at the time and 
hadn’t been released from the door. He released me for duty for light work, 





and that is all, and I went back to work. > r > f c r * ■ l 7 -■- ■* 

THE DEPUTY COMMISSIONER: You went back to work as a mainten¬ 
ance man because maintenance work is lighter than installation? v r > 
THE WITNESS: Yes, sir. - : • 

THE DEPUTY COMMISSIONER: Could you go back to work as a main- 

i 

tenance man right now? • - - i < -T>\. ’>'3 v . 


*, L* » * , . " + .* . * ‘•’"T 

-f< t. ;*» 


THE WITNESS: That is what I am. 


THE DEPUTY COMMISSIONER: I mean as an installation man. 

THE WITNESS: k Ldon’t think so. ^ ^ \ ■ s*e r v 

i 

MR. ARNESS: Your Honor, may I interpose an objection to the word 
"laborer.” The term is ,T helper M and it does not have the same significance ^ cT 


as a laborer. 


i: U /- 


M Tr 26 


THE WITNESS: No, sir; I don T t think I could. : It has too much heavy 

tugging and pulling, and I don’t think I can do it.' j v r a. e. 'jsz* . ’ 

i 

* * • * ’ y .w 

Q. I would like to ask this question — ■ I don’t know whether it bears 
on the issues before us or not - but can you telljme why you received an 
increase in salary from the time of your injury as between the present 

i 

; 

market? A. That is due to union negotiation with the company. 

THE DEPUTY COMMISSIONER: That is a general raise, isthat right? 

I . 

THE WITNESS: That is right. j V .i< 

THE DEPUTY COMMISSIONER: AH employees received the same? 

I •* 

THE WITNESS: AH employees received the same. ^ 


BY MR. NELSON: 


vr. f-*V, 

* 

/Hfc' ‘•■"lit. ’ 


Q. Now, Mr. Hardy, I would like to ask you this question: is there 
any difference as between an employee who is fuUy able to perform aU the 

i 

functions of the work that may be required insofar as any progress is con¬ 
cerned in your type of work — - ~ r V' - v: 5^ ■/„.. 

MR. ARNESS: Objection, your Honor. 

MR. NELSON: Let me finish my question, pleased i. •: frl ...« .7 

Q. (Continuing) — as between your situation as you gave it to us SS.'vT 

i 

wherein you are limited on your statement to a maintenance type of work? 

MR. ARNESS: Objection, your Honor* That question clearly calls :• 


22 


Tr 29 


for a conclusion of the witness that he is not competent to answer. 

THE DEPUTY COMMISSIONER: Does the claimant know the answer 
to the question ? I think that is important. 

MR. NELSON: May I ask that question then? 

BY MR. NELSON: 

Q. Do you know that answer, the answer to my question? A. I think 
so. 

MR. ARNESS: I think it calls for a conclusion, your Honor. It is ob¬ 
vious that the witness cannot know the minds of his employer as to the pos¬ 
sibilities in any particular line of endeavor. 

THE DEPUTY COMMISSIONER: Let’s find out what he knows, what 
is it that you know about then? 

THE WITNESS: I know in maintenance, whereas in construction you 
can go up to a foreman, and he makes more than anybody on a job, whereas 
in maintenance, you can't have that rating. 

THE DEPUTY COMMISSIONER: Why can’t you have it? 

THE WITNESS: A foreman has to have four to five men under him 
before he can be rated as a foreman, and in maintenance you would not have 
that many men under you. 

THE DEPUTY COMMISSIONER: How many men do you have under you 
in maintenance ? 

THE WITNESS: The way we are set up, there is a mechanic and a 
helper on a job, and that is as much as it goes. 

THE DEPUTY COMMISSIONER: And you know of your own knowledge 
that a maintenance man cannot become a foreman? 

THE WITNESS: I guess he could, but he would have to be in construc¬ 
tion, a good construction man to do it, as far as I could see. ' 

MR. ARNESS: Objection to all those answers. 

THE DEPUTY COMMISSIONER: Objection noted. 

.* * * . * * . * , 

CROSS-EXAMINATION 
BY MR. ARNESS: 

Q. Mr. Hardy, how old are you at the present time? A. 31. 


Tr 32 


Q. In what year did you begin your earnings; your wage earnings2 * 

} 

When were you first employed? A. By Westinghouse?^ v; -..11 £ 

] 

Q. No, in nay compensation by anyone. A. 1940. : r . .2 

Q. What employment did you go into at that time? v A«r I was a clerk 


in a food store. 


, . * ■* -y {**, ~ M 4 *» , 


Q. How long were you employed in that capacity? A.* About 8 months, 


I think it was. 


■»< * - l l > * > <"' 1 


Q. What employment did you go into after that? A. Then I went into 
the United States Government, Office of Price Administration. _ 1 

r _ . 

Q. hi what capacity? A. As a messenger and then as a mail clerk, 

Tr 33 I guess you would call it. ' l j '-1 r &£ 

Q. Was your employment interrupted by a period in the Armed Forces? 

• ■> ! 

A. Yes, sir. " 7 : • < ‘'•*: 1 1* ' .“t 'v'\. . 

l 

Q. Did you have any employment between the time you were employed 
by the Government and the time you went in the Service? A^: No, 1 left the 

i 

Government to go into the Service. j /-. . v r 

r 

Q. What was the nature of your duties when you were in the Armed 

Service? A. Gunner in the Air Force." - n.r r v 

i ■ • 

Q. Upon your discharge from the Service, what employment did you 

i 

go into ? A. I think I left there and went to Engineering Research in River- 


dale. 


"i [ •»* "Vi'S r: ■ s*" ** >*" if 


Tr 34 


THE DEPUTY COMMISSIONER: Keep your voice up, Mr.' Hardy..~ 

_ ' j 

THE WITNESS: Engineering Research out in Riverdale r Maryland. 

Q. Then what did you do? A. I was with Engineering Corporation 

i 

that made the Aercoup airplane. •- [V ^ “ ^ >.*. 

Q. What was the nature of your duties in that organization? A^: Press 

. X ■■ 0 K ' 

operator, used to mold different parts for the airplane* 

Q. How long were you employed there ? A .1 think that was about 8 
or 9 months. • *- •?’ ,C. 'z X * 

j 

Q. Then what employment did you have after that ? - A. K Shortly after £• 
that, I went to school. S'ft <.! 

. . • i 

Q. What school did you go to? A. Bliss Electrical School. 7 . 

Q Were you employed while you were at Bliss ?A. £l had a job in a 
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filing station as a service station attendant. 

Q. How long did you engage in study at Bliss Electrical School? 

A. Eight months. 

Q. Then what did you do? A. I went with Westinghouse Electric 
Corporation at Newark, New Jersey in the Newark plant. 

Q What was the approximate date you went to work for Westinghouse 
in Newark? A. It was either October or November of 1948, I guess it was. 

I think it was 1948. 

Q. Did you work with Westinghouse in Newark up to the time you be¬ 
came employed with Westinghouse in the District of Columbia? A. No. 

Tr 35 Q. What did you do after you left Westinghouse in Newark? A. I 

came back to Washington and got a job with Warfield and Sanford Corporation. 

Q. How long were you employed with Westinghouse in Newark? A. I 
think about 8 or 9 months. 

Q. What was the job that you took with — what was that company? 

A. Warfield and Sanford. 

Q. What was the job you took with Warfield and Sanford? A. Motor 
repairing, repairing electric motors, and then I went into the elevator 
section. 

Q. How long did you work for Warfield? A. Until I came with 
Westinghouse in August, 1950 — no, it wasn’t because I went with Otis in 
June 1950. 

Q. How long was it? A. I guess it was about a year. 

Q. Where were you employed by Westinghouse? A. Which one? 

Q. In the District of Columbia. A. Where — you mean the different 

jobs? 

Q. How did you come to be employed by Westinghouse ? A I was 
working for Warfield and Sanford, and I didn’t think I got enough money, so 
I went down to the union and got attached to them and Otis Elevator had called 
Tr 36 in, and I got with them for a couple months and I was let go, and I went 
over to the union, to Westinghouse. 

Q. You got your connection with Westinghouse in the District of 
Columbia then through the union? A. That is right. 
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Q. After you left Warfield, did you say you were employed by Otis 
Elevator? A. Yes, Otis. 

Q. Where were you employed by Otis? A. Washington, D. C. 

Q. What was the nature of your duties there ? A. Elevator constructor 
and helper in construction. 

Q. How long were you employed by Otis ? A. I guess it was from 
Jupe, 1950, to August, two months I guess it was. 

Q. Was the nature of your duties similar to that when you were em¬ 
ployed as a construction helper with Westinghouse? A. Same thing 

Q When you first went to work for Westinghouse in the summer of 
1950, what was the title that you had, what was the name of your job? 

A. It was just an elevator constructor, helper. 

Q. What was the wages that you were paid with Westinghouse? A. I 
don't know. $1.96 an hour, I think. 

Tr 37 THE DEPUTY COMMISSIONER: I can't hear you, Mr. Hardy. 

THE WITNESS: I am just thinking. $1.96 an hour, I think, is what 
I started at. 

Q. Was that the regular union scale for construction helper? A. For 
construction helper, yes. 

Q. Did the nature of your duties change from the time you were em¬ 
ployed first with Westinghouse in the District of Columbia up to the time of 
the accident? A. No, sir. 

Q. Prior to your entry into the armed services of the United States, 
what was your educational background? A. High school. 

Q. Did you complete high school? A. Yes, sir; high school graduate. 

Q. Where did you complete your high school training? A. Bladenburg, 
High School, Bladensburg, Maryland. 

Q. During your course of employment with' Westinghouse for the ap¬ 
proximate two years before the accident, did you work on a number of jobs, 
or were you primarily concerned with one construction job? A. Bworked 
on four or maybe five, I guess. 

Q. Were they all big jobs ? A. One of them — I guess you would call 
them big, yes. 






Q. Approximately how many men were employed on the jobs you work- 
Tr 38 ed on? A. At one job we bad about 60 men, and a couple of other jobs it was 
4 or 5 men. j 

Q. Those 60 men that were working on the job employing 60 men, were 

♦ 

those all Westinghouse men? A. Yes, sir. 

Q. What classifications of employment did Westinghouse in the District 
have on the job? A. Helper, mechanic, and foreman. 

Q. You were a helper? A. I was a helper. 

Q. That is a laboring job, isn’t it? A. More or less, I guess you 
would say. 

Q. After the accident you first went back to work for Westinghouse 
the end of January, 1953, didn’t you? A. That is right. 

Q. At that time you were employed as a maintenance helper? A. I 
went back — the first couple days I went back I was sent on the job to run 
an elevator. I think they were putting blades in the hatches. I think the first 
two days I was running the elevator. Then I went into maintenance, and I 
have been in maintenance ever since. 

Q. You were running the elevator for construction? A. For constru¬ 
ction, yes. 

Tr 39 Q. You then went to maintenance as a maintenance helper? A. That 

is right. 

Q. How much per week did you earn as a maintenance helper ? A. 

The same as I would make as a construction helper. 

Q. That is more than you were making before the accident happened, 
wasn’t it? A. I guess it was. I think there was two or three raises in there. 

Q. When you first went back as a maintenance helper, weren’t you 
earning approximately $88 a week? A. $88 a week; yes, sir. 

Q. Then after you were back for a time, there came another general 
wage increase? A. $92, wasn’t it? 

Q. Up to $92? A. Up to $92. 

Q. $2.36-1/2 an hour? A. I think there was one between there. That 
is what we are making now. 

Q. Now you are making $2.36-1/2 an hour for a 40-hour week? 






Tr 40 
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} 



. A* * * 


A. That is right. 

i 

Q. Does your training that you had at Bliss Electrical School help you 

| 

in your work as a maintenance worker? A.Yes. ~ X r *> VI 

Q. It enables you to read the technical diagrams that you have to follow 
to trace the trouble? A. That is correct. - . , x. V* i'7 

i 

Q. Have you learned a considerable amount about the elevator business 

i 

since you went to work as a maintenance helper? A. I would say so; yes, 

* i 

sir. j ' 

Q. It is quite a complicated job, isn't it? A. Yes, sir; it is. 

Q. And you work along with a maintenance mechanic. - A. That is -rT 

; 

right. ■ : > £*’ *, ;\ 

Q. And you do similar work to what he does, except under his direction? - 

A. That is right. I “ 

| 4 

Q. And in that capacity you learn the business of a maintenance*" ' 
mechanic, wouldn't you? 


> * 


THE DEPUTY COMMISSIONER: Answer ye 
please. 

A. Yes. 


s. Keep your voice up, 


Q. Do you think you are qualified to do the work as a maintenance 

mechanic? A. I think so; yes, sir. *• 

I 

Q. You have hopes of becoming a maintenance mechanic, don't you? 


A. Yes. 


^ , ■/ 


*1 


Q. Do you think you are qualified to be a maintenance helper ? A. 


Now? 


Q. Yes. A. Yes, Ido. 




i»4 • 


Q. You think you are able to do that work?. A. Yes, I dox 
Q. You think that your accident would prevent you from doing that : 
work? A. No, not the maintenance end. j -■* 

MR. ARNESS: I think that is all. Thank you N - -V Z* V 


MR. NELSON: I have no further questions. 


BY THE DEPUTY COMMISSIONER: 


t i 




["U t ' J 


K. r» « 


Q. Mr. Hardy, it is my understanding from what I have heard you say 
in answer to questions put to you by counsel that it is yonrcfeeiihg.that the 
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chances of advancement in this employment, in this line of work, are to be¬ 
come a maintenance mechanic, is that right? A. Tes, sir. 

Q. It is my understanding that the chances of advancement in this 
work, in this line of work, if you had been able to continue as a construction 
helper would be to foreman, is that right? A. You would go to mechanic 
first, possible, construction mechanic, and then there would be a foreman. 

Q. Foremen draw more money than mechanics or helpers? A. Yes, 

sir. 

* * * * * * 

Q. You were able to perform the work of a maintenance helper? 

A. But I wasn’t very strpng like I am now, I don’t think. 

Q. You regained your strength? A. Yes, sir. 

Q. Do you feel that you are as strong now as you were before this 
accident occurred? A. I guess I am. 

Q. Your difficulty is that you have some limitation of motion of your 
spine? A. Yes, sir. 

Q. You experience pain on certain movements, such as reaching up¬ 
ward and to the side, either side? A. Yes, sir. 

Q. You experience pain when you have to lean backwards? A. Yes, 

sir. 

Q. Or bend your spine backwards, and you are unable to bend your 
back forward as far as you could before this injury occurred? A. Yes, sir. 
Q. Do you have any difficulty with your legs or your arms? A. No. 

Q. It is also your testimony, as I recall it, that you experienced pain 
in your back when you were required to stand in one position for how long? 

A. I would s^y an hour or two hours, something like that, if I had to stand 

that long it would be pretty sore back 

****** 

Q. It is my understanding because of this discomfort and pain you 
experience when you are required to stand in one position, you have not at¬ 
tempted to return to work as a food checker or cashier at the Giant Food 
Store, is that correct? A. That is correct, sir. 

Q. You are convinced that you would not be able to perform that work? 


I 


No, sir; I don't think I would be able to perform that work.* 
* * * * ...j 2* 


FURTHER CROSS-EXAMINATION 


r +1% t Hj » J ■*- 


BY MR. ARNESS: J : >> 

Q. There are positions with Westinghouse ii\ the District of Columbia 

| _ 

above that of foreman, is that true, Mr. Hardy? A. Yes, sir. - 

Q. You have supervisory posistions, don't you? A. Yes, sir. 

Q. Like Mr. McDonald here, for instance. A. Yes, sir. 

i 

Q. A foreman is merely a construction mechanic that is placed over 
a group of five or six men, is that true? A. Yes, that is trde. 

Q. And if a foreman were to advance, he would go into some kind of 
supervisory position? A. I don't know. I am not too familiar with that. 

Q. You would like to be in some kind of a supervisory position some- 
day wouldn't you? A. I guess everybody would. [ 

Q. It wouldn't trouble you too much if you weren't able to be a fore- 
man if you were able to get that kind of a position? A.- No. * 


* JAMES AT;*MAC dqnam:>^ 
DIREC^E3Qft®NAfTION 3Y MR. ARNESS: N •-** V: .V 

Q. Mr. McDonald, you are employed by Westinghouse Elevator Com¬ 
pany? A. Yes, sir. " ■ «j - - 

\ 

Q. In what capacity? A. Construction, service superintendent. •*-> 

Q. Is that a supervisory capacity? A. That is right. ^ -- 

i 

Q. Over what is your supervision? A. Over all construction, service. 


*,. > ♦ ► * ► 
^ A *** * * ‘*jf 




and maintenance work. 




Q. Where? A. hi the District of Columbia, Maryland, Virginia, ~ 

i . 

part of West Virginia part of Kentucky. 

Q. How long have you been employed with Westinghouse? A. 32 years. 
Q. hi what capacity did you start your employment with Westinghouse? 
A. As a helper. - : . j- ~ 


* j .*» ■* 


Q. Were you at one time a maintenance helper? A. No. 

Q. Were you at any time before you got on your supervisory capacity 


in the maintenance work? A. No. 


- • - — - 1 • * ! * . v * *41 


: > v * ****** *• 

. ,*>►,* * t i *. .. • 




30 


Tr 51 


Q. Do you recall when Mr. Hardy first became employed by Westing- 
house in the District of Columbia? A. I don’t have the exact date. I have 
it at the office. I think it was around 1950. 

Q. At that time in what capacity was he employed? A. As a helper. 

Q. In what department, sir? A. hi construction. 

Q. Is that a union job? A. Yes, sir. 

Q. Was he paid according to the union scale? A. Yes, sir. 

Q. What was the nature of his duties in that capacity? A. To work 
under the direction of the mechanic. 

Q. Was that an unskilled position? A. I would say so; yes, sir. 

Q. It was a laboring job primarily, wasn,’t it? A. Somewhat. 

Q. Prior to the happening of the accident that is involved in this case, 
how much was Mr. Hardy making per week? 

THE DEPUTY COMMISSIONER: Isn’t that agreed to, Mr. Arness? 

MR. ARNESS: Yes, I think it is. I will withdraw the question. 

THE DEPUTY COMMISSIONER: $84.40, we agreed to that. 

MR. ARNESS: Yes, sir; I withdraw the question. 

BY MR. ARNESS: 

Q. After the accident, Mr. Hardy came back to work for Westinghouse, 
didn’t he? A. Yes, sir. 

Q. At that time was his first regular employment in the construction 
or in the maintenance department? A. I believe it was maintenance. 

Q. In what capacity did he work? A. As a helper. 

Q. What is the nature of his duties as a maintenance helper? A. He 
works under the direction of a mechanic, the same as he did on the construc¬ 
tion. 

Q. What does he do primarily? A. He actually maintains the elevators, 
and that is keeping the contacts clean, seeing that there is sufficient oil 
and grease in the bearings, necessary cleaning of all the equipment. 

Q. Is that position sometimes termed to be that of a trouble-shooter? 

A. Yes, it is. 

Q. Sometimes are the maintenance men called upon to ascertain what 
the trouble is or what the nature of the disfunction of an elevator is ? A. That 



is their job. ‘ - 

Q. That is the primary function? A. That is right. 

Q. In ascertaining the difficulty with an elevator, is there some know¬ 
ledge of the inner workings and setup of an elevator that a maintenance man 
must have? A. Yes. 

Q. What kind of knowledge must he have? A. The maintenance me- 

j 

chanic has to be very well versed in the electrical end of the operation. He 

l 

also must be able to read wiring diagrams in order to be able to shoot trouble. 

N j 

Q. And the maintenance helper is an aid to a maintenance mechanic, 
is that true? A. That is right. j 

Q. In that capacity he also must read diagrams? A. That is right. 

Q. He must be able to comprehend the electrical workings of the 
elevator system? A. Yes. 

THE DEPUTY COMMISSIONER: One moment, please. Off the record. 
(Thereupon, there was a discussion off the record.) 

52 THE DEPUTY COMMISSIONER: Let us interrupt here. 

MR. ARNESS: Certainly. I 

THE DEPUTY COMMISSIONER: At this point the testimony of Mr. 

MacDonald is interrupted in order to accommodate Dr. Carl Berg, who is 

! 

called as a witness by the claimant. 

. 

* * * * | * - * 

DR. CARL BERG ! 

j '• 

was called as a witness for and on behalf of the claimant, and having been 
then and there duly sworn by the Deputy Commissioner, assumed the witness 
stand, and, upon examination, testified as follows: 

THE DEPUTY COMMISSIONER: This is Dr. Carl Berg, and this 
address, Doctor, is what? ; . 

THE WITNESS: 1835 Eye Street. 

THE DEPUTY COMMISSIONER: That is Northwest, Washington, D.C. 
Dr. Berg is called as a witness for the claimant. All right, Mr. Nelson. 

DIRECT EXAMINATION 
BY MR. NELSON: 

I 

Q. Dr. Berg, during the course of your practice, did you have occasion 
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Tr 54 


to examine Walter W. Hardy for an injury? A. I did. 

Q. When did you first examine him? A. July 23, 1953. 

Q. When was your next examination, Doctor? A. September 21, 1953. 

Q. Does your examination show at that time whether he was returned 
to duty or not, to his. employment? 

THE DEPUTY COMMISSIONER: It is my understanding Dr. Berg was 
in charge of the treatment of this case from the time of the injury or shortly 
thereafter. Isn’t that correct ? 

MR. NELSON: I believe it is, sir. 

THE DEPUTY COMMISSIONER: Doctor, will you state for the record 
what injuries this man sustained? 

THE WITNESS: He had a compression fracture of the body of the 12th 
thoraxic or dorsal vertebra; also fractures of the — or they were reported 
as old fractures — of the left transverse process of the third, fourth, and 
fifth lumbar vertebra. 

THE DEPUTY COMMISSIONER: Those are the fractures this man 
sustained and they were the particular injiuries that you were interested in 
in your specialty of orthopedic surgery, is that correct, Doctor ? 

THE WITNESS: That is right. 

* *. , . • . * .. 

BY MR. NELSON: 

Q. What residuals will you state he was treated for? A. They were 
the usual residuals of a fracture of the spine with tension in the muscles, 
limitation of motion, because of lack of normal use of the back; postural 
tension which I think are a natural consequence of a fractured spine and the 
immobilization which the fracture requires. 

Q. In the course of the treatment, does the record show whether there 
was a constant level maintained or did it show improvement? A. I feel 
that his improvement was not really notable during his course of treatmait. 

Q. Doctor, do you have records showing the last examination you 
made of Mr. Hardy? 

MR. ARNESS: That is the report dated April 14, 1954. 

MR. NELSON: I believe it is dated April 14, 1954. 
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Tr 56 


A. Yes. 

Q. Do those records show that was the last examination of the claimant? 
A. That was the last examination. 

Q. Will you state what his condition was at that time, Doctor? A. 
Examination didn’t reveal anything except some limitation of forward bending 
in the back, and as I have recorded it here, lack of strength in the abdominal 
muscles. 

Q. At that time, Doctor, was there any subjective symptoms given to 
you by Mr. Hardy? A. Yes. He complained of pain in the low back, espec¬ 
ially on forward bending and after having remained in that position for a 
while; pain in the low back and the mid-portion of the back. 

He stated that if he continued to lean over he has a pulling sensation 
throughout the entire back. I felt that the lower part of the back gave him 
more trouble than the upper portion. 

Q. Doctor, would the complaints as given to you by him be consistent 
or inconsistent with the type of injury he suffered? A. I think they could 
reasonably be considered to be a consequence of the kind of injury he had 
suffered. 

Q. As a result of your examination at that time, did you form a medical 
opinion as to what disability he might have, if any, permanently? A. I had 
suggested a permanent partial disability rating of 10 percent. 

Q. Will you explain to me Doctor, when you say 10 percent permanent 
partial, just what disability you mean? A. That was based on his complaint 
of increasing discomfort with maintenance of the forward bent position and in 
carrying out those things he had to do in the course of his work based on dis¬ 
comfort and probably some increased difficulty in carrying on with his job. 

Q. From your last examination, you made, I take it from your testi¬ 
mony, from the length of time the injury had existed, that that was your 
medical opinion as to a continued state, is that correct? A. Yes, sir. 

MR. NELSON: I believe that is all. 

THE DEPUTY COMMISSIONER: All right, Mr. Arness. 

CROSS -EXAMINATION 

V**' 



BY MR. ARNESS: 


Q. Doctor, on your last examination as reported in your report of 
April 14, 1954, you found that Mr. Hardy had complete range of motion on 
side bending? A. Yes. 

Q. Doctor, when you examined Mr. Hardy the first time and subse- 
Tr 57 quent times, did you inquire into the details and nature of his work prior to 
the happening of this accident? I mean other than in a general vein? A. I 
don't believe so. I don't find any record here. 

Q. Upon his return to work, did you inquire into detail as to the nature 
of his work? A. I have no record of it except that he was required to remain 
in bent over or leaning forward position. 

Q. You had no details as to that, did you? A. No. 

Q. Doctor, the permanent partial disability rating that you suggest 
here is computed on a purely medical basis with regard to his subjective and 
objective complaints and with respect to functional impairment? A. Yes. 

Q. It was not related in any way to the man's work capacity, is it? 

A. No. 

THE DEPUTY COMMISSIONER: What functional impairment, Doctor, 
did you have in mind ? 

THE WITNESS: Only insofar as the work produced subjective symptoms; 
increased fatigue which he complained of and discomfort if he continued to 
remain in the position that was required in his work. 

Tr 58 ~ BY MR. ARNESS: 

Q. The rating itself, of 10 percent, however, does not contemplate 
that degree of incapacity insofar as his work is concerned, does it? A. No. 

MR. ARNESS: That is all the questions I have. 

REDIRECT EXAMINATION 
BY MR. NELSON: 

Q. Doctor, if it had come to your attention that the work required of 
the claimant at the time of his injury and the type of work he was performing 
involved construction wherein he might be required to lift weights up to 200 
and 300 pounds, would the disability that you speak of here at the last exam in - 
ation interfere in any way with his normal duties wherein heavy weight lifting 


is required? A. I think that is a very speculative question. His ability to 
do that, as far as strength is concerned, I couldn T t estimate. I would say 
that the thing that troubled him most was maintaining a certain posture or 
position for long periods so I couldn’t speculate upon that point. 

Q. Then I take it from your answer, Doctor, that from the subjective 
and objective findings you had here, as of the date of the last report, to say 
whether or not it would interfere with heavy physical lifting would be specu- 
Tr 59 lative? A. It would as far as I am concerned, yes. 

MR. NELSON: I believe that is all. 

THE DEPUTY COMMISSIONER: Doctor, in coming to the conclusion 
that this man had a 10 percent permanent partial disability, did you take into 
consideration the fact that he has limitation of motion of his spine as a result 
of this injury? 

THE WITNESS: I considered the limitation which was indicated in for¬ 
ward bending was probably a residual of the injury. 

THE DEPUTY COMMISSIONER: Doctor, in your opinion this disability 
is permanent, is it not? 

THE WITNESS: I felt it was permanent since over the period of time 
that I observed him, there had been no real admission of definite improve¬ 
ment. 

THE DEPUTY COMMISSIONER: What are the probabilities of this 
man’s getting better or getting worse, Doctor, in the future? 

THE WITNESS: As a rule, I think there is some tendency to improve 
over a long period of time. 

THE DEPUTY COMMISSIONER; All right. 

MR. ARNESS: No further questions. 

MR. NELSON: I believe that is all. 

THE DEPUTY COMMISSIONER: All right, Doctor. 

MR. ARNESS: Thank you very much, Doctor. 

Tr 60 MR. NELSON: Excuse me. I don’t know whether I asked this question 

clearly or not, so I would like to ask now. 

FURTHER REDIRECT EXAMINATION 


BY MR. NELSON: 


Q. In the disability as stated by you in connection with the limitation 
of motion of the back, would that indicate to you any lessening of strength in 
his back or in the functions, as dealing with strength rather than limitation 
of motion? A. No, that is the point I tried to make before is that I think it 
would not necessarily interfere with strength, but would indicate that main¬ 
taining certain positions too long produced fatigue or discomfort. 

Q. And as I understand from your testimony, it is that Mr. Hardy 
did not go into great detail what type of work, what was required, to you in 
connection with your treatment or examination? A. No, the recollection I 
have is stated in the record. 

MR. NELSON: I believe that is all. 

THE DEPUTY COMMISSIONER: Thank you, Doctor. 

(Thereupon, the witness was excused and retired from the 
witness stand.) 

MR. ARNESS: Mr. MacDonald, will you come back, please? 

Thereupon, — 

Tr 61 JAMES A. MAC DONALD 

was recalled as a witness for and on behalf of the respondent, and having 
been previously duly sworn by the Deputy Commissioner, resumed the 
witness stand, and, upon examination, testified further as follows: 

DIRECT EXAMINATION (Resumed) 

BY MR. ARNESS: 

Q. An electrical training or background in electrical studies would 
be of great benefit in the maintenance department, wouldn’t it? A. Yes. 

Q. A maintenance mechanic is definitely a skilled position, isn’t it? 

A. Yes, sir. 

j 

Q. Is the maintenance helper a semi-skilled position? A. I would 
say yes. 

Q. One has to have a greater degree of knowledge about the setup of 
the elevators and the electrical systems to work as a maintenance helper than 
Tr 62 he would have to have to work as a construction helper, isn’t that true? 

A. Will you put your — 

THE DEPUTY COMMISSIONER: (Interposing) Read the question* 
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(Thereupon, the reporter read the pending question.) 

A. Yes. 

Q. Has Mr. Hardy been, since his return to work, and his employment 
in the maintenance department, doing the work of a regular maintenance help¬ 
er? A. Yes. 

Q. Have you had any concern with the work that he has been doing? 

Has it been up to par? A. It has been satisfactory. 

Q. Have you had any complaints about him? A. I don T t believe so. 

Q. As a matter of fact, you are impressed with the educational back¬ 
ground that Mr. Hardy has, aren’t you? A. Yes. 

Q. You feel that in time that would qualify him to be a maintenance 
mechanic, provided that he applies himself properly? A. Yes. 

Q. Have you ever been supervisor in any other area than the District 
of Columbia? A. Yes, I had the Chicago area, which includes half a dozen 
states in that area. 

Q. For how long a period did you have that? A. From 1924 to 1935, 
about 11 years. 

Q. During your experience there and the experience in the District 
of Columbia, you have had occasion to learn a great deal about the elevator 
industry, haven't you? A. Yes. 

Q. Do you have any opinion from that experience as to the stability 
of the maintenance department as opposed to that of the construction depart¬ 
ment? A. I would say that maintenance is more stable than what construc¬ 
tion is. 

Q. When there are downward trends, recessions, and what not, con¬ 
struction work has a tendency to slack off? A. Construction will fluctuate. 

Q. And maintenance is much more stable in that respect? A. That 
is right. 

Q. Since Mr. Hardy has come to work for the maintenance department, 
has he been treated like other maintenance helpers and shown no favoritism? 
A. He has been treated the same. 

Q. Are the earnings of the maintenance helper the same as those of 
the construction helper ? A. Yes. 


Tr 64 


Q. Are the earnings of a maintenance mechanic the same as those of 
a construction mechanic? A. Yes. 

Q. From your experience in this industry and from your knowledge of 
both the construction and the maintenance departments, and from your testi¬ 
mony dealing with the stability of the work in the maintenance department, do 
you have an opinion as to whether Mr. Hardy's future earnings will be the 
same, worse, or better in the maintenance department than they would have 
been in the construction department? A. On an hourly rate they will be the 
same. I would say his chances are just as good in the maintenance as what 
they were on construction. ^ 

Q. As a matter of fact, isn't it true that because of the stability in the 
maintenance department that he may receive more regular employment than 
he would in the construction department? A. That is possible. 

MR. ARNESS: Thank you. That is all the questions I have. 

CROSS-EXA MINA TION 
BY MR. NELSON: 

****** 

Tr 65 Q. In other words, ins't it if a person is going to go far in your field, 

you have got to have as solid a basic knowledge and experience in construction 
as you do in maintenance? A. Not necessarily. 

Q. But the odds and the chances would be much better if you are suf¬ 
ficiently qualified in all fields than it would be if qualified in only one, isn't 
that true? A. That is true. 

Q. I would hke to ask you, sir, if in fact a man who has a good basic 
training in installation and construction, as well as the maintenance therof 
after installed, is in a much better position as far as qualifications are con¬ 
cerned than the man who limits himself only to one field. A. Yes, sir. 

Q. I should like to ask you also, sir, that as between the two — main¬ 
tenance and installation — that in your field of endeavor that the installation 
and the construction is considered the basic portion of the field. A. Not 
necessarily. 

Q. Would you say on the other hand that maintenance is the basic 
foundation of the field? A. No. 
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Tr 69 


Q. It would follow in the normal course of events that maintenance 
follows construction? A. Yes. 

i 

* * * * i* * 

i 

i 

i 

Q. Then usings the average normal individual that works with the 
Westinghouse company, Mr. MacDonald, an employee whose endeavors* will 

i 

be limited primarily to maintenance, on the average will find it more diffi- 
cult to reach the highest supervisory responsible positions than a man who 
has a general solid foundation involving both maintenance and construction? 

A. To clarify that point, let m e put it this way: we do have supervisors 

I 

of maintenance. We also have supervisors of construction, and we also have 

j 

area construction managers who cover both. 

♦ * * * * * 

Q. Under you then you do have these separate divisions of supervisors 
for maintenance and supervisors for construction? A. That is right. 

Q. And do you have under that category a foreman for each separate 
group? A. We only have foremen in construction. 

Q. In construction? A. Yes. 

Q. What position in maintenance is equivalent to that of foreman in 
construction? A. We don f t have the equivalent. 

Q. There is none? A. No. 

Q. Then in the level of standing, as far as your title goes and the 
work performed, construction does have a foreman and that has a category 
by itself? 

THE DEPUTY COMMISSIONER: I think he definitely stated just that. 

A. That is right. 

****** 

REDIRECT EXAMINATION 
BY MR. ARNESS: 

Q. Mr. MacDonald, a foreman in the construction department is a 
mechanic, is he not? A. He is a mechanic. 

Q. How many people usually work in a group or together in doing 
maintenance work? A. Two. 

Q. How many people work together in doing construction work? 


i 


A. Anywhere from 2 to 100. 

Q. When you have two people doing construction work, do you have a 
foreman? A. No. 

Q. The foremans capacity then is to correlate a group of men that 
are doing construction work? A. That is right. 

Q. Is the supervisor in the maintenance department on the same level 
or the same pay of the supervisor in the construction department? A. Yes. 

Q. And what is the next step above a supervisor in either of those 
Tr 70 two departments? A. You have what you call your local construction super¬ 
intendent, your local service superintendent. You next step out of that posi¬ 
tion will be area construction superintendent or area service superintendent. 

Q. What is above that? A. Then you go to area construction manager. 

Q. That is the position you hold? A. That is right. 

Q. The area manager and the area construction manager — are they 
on the same level? A. I would say yes. 

Q. The chances for advancement in either department depend in large 
part upon the ability, education, and diligence of the particular individual, 
don’t they? A. Yes. 

Q. Once a person gets to be an area supervisor in one department or 
another, whether or not he goes on to be area supervisor also depends on his 
ability, education, and diligence, doesn’t it? A. That is right. 

Q. Isn’t that factor important, more important, than the particular 
department which the man might have come from? A. I would say it was 
experience. 

Tr 71 Q. Pardon? A. Experience would be the factor that would determine it. 

Q. Would determine what, sir? A. His ability to advance. 

Q. After he gets to the area supervisor stage you mean? A. I mean 
prior to the time he reached that point. 

Q. But after he reaches that point, then what criteria would be appli¬ 
cable to determine whether or not he would become a general area manager ? 

A. I would say ability and length of service. 

Q. Without regard to any particular department? A. That is right. 

Q. Are you able to tell me approximately how much an area main ten- 


ance or service supervisor earns? A. An area or a district? 

Q. The highest supervisor that is over maintenance and service 
would be an area, wouldn’t it? A. That is more or less based on years of 
service in addition to his ability. 

Q. What would be the range? A. That runs from $8,000 up to about 

$ 11 , 000 . 

MR. ARNESS: Thank you. That is all the questions I have. 

MR. NELSON: I now have a few. 

****** 

75 FURTHER RECROSS-EXAMINATION 

BY MR. NELSON: 

Q. One question, sir: You mentioned the possibility in case of a 
speculated depression — 

MR. ARNESS: Recession was the term he used, not depression. 

Q. Recess — on construction, you felt being possibly not so stable 
as the maintenance field. I should like to ask you, sir, if in case of a re¬ 
cession, does the retention of the employees depend upon the field they are in 
or is it the length of time in service that is the turning point? A. It depends 
on the field they are in. 

Q. The field they are in? A. Yes. 

Q. In other words, would you say a construction man with 15 years* 
service as opposed to a maintenance helper of 5 years 1 service, that the 
former — that is the long-time service construction man — would be laid 
off prior to the time the maintenance helper would be laid off ? A. I would 
say yes. You see mechanics and helpers are two different categories. 

Q. Are construction men required to have any skill in the maintenance 
department? A. No. 

76 MR. NELSON: I believe that is all. 

MR. ARNESS: I am very sorry to keep this up, but I have one other 
question. 

FURTHER REDIRECT EXAMINATION 
BY MR. ARNESS: 

Q. Counsel just used the word "speculating” in reference to a recession. 
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Mr. MacDonald, isn f t it a fact that in the last six months you experi¬ 
enced a recession in the construction department? A. Yes. 

Q. How many men did you have employed in the construction depart¬ 
ment a year ago, approximately? A. We average about 50 in the Washington 
area. 

Q. Was that cut down during this last six months? A. I was down to 
16 men. 

MR. ARNESS: Thank you. 

THE DEPUTY COMMISSIONER: All right. 

(Thereupon, the witness was excused and retired from the 
witness stand*) 

THE DEPUTY COMMISSIONER: Do you have any further evidence, 

Mr. Nelson? 

MR. NELSON: No further evidence. 

THE DEPUTY COMMISSIONER: That is the claimant’s case? 

MR. NELSON: Yes, sir, it is. 
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In the opinion of Appellee Britton, the questions presented 
are: 

(1) Does the record as a whole support the deputy commis¬ 
sioner’s finding that the injured employee’s 45 foot fall while 
constructing an elevator resulted in a permanent partial dis¬ 
ability and (2) if so, did the deputy commissioner properly 
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by correctly applying section 8 (h) and section 10 of the District 
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39mteb stated Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12911 

Liberty Mutual Insurance Company, a Corporation and 
Westinghouse Electric Corporation, appellants, 

v. 

Theodore Britton, Deputy Commissioner, United States 
Employees’ Compensation Commission, and Walter W. 
Hardy, appellees 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE BRITTON 

countebstatejeent of the case 

This cause arises upon a complaint to review and set aside 
as not in accordance with law a compensation order filed on 
January 25,1955 by Theodore Britton, Deputy Commissioner, 
Bureau of Employees’ Compensation, United States Depart¬ 
ment of Labor. In said order Deputy Commissioner Britton, 
appellee herein, awarded compensation to Walter W. Hardy 
(hereinafter called “claimant”) for permanent partial disa¬ 
bility on account of an injury sustained by him on July 21, 
1952 while employed by Westinghouse Electric Corporation. 

The said compensation order was issued pursuant to the pro¬ 
visions of the Longshoremen’s and Harbor Workers’ Compen¬ 
sation Act of March 4,1927, 44 Stat. 1424, 33 U. S. C. sec. 901 
et seq., as made applicable to the District of Columbia by the 
Act of May 17,1928, 45 Stat. 600; D. C. Code, 36-^501. 

(i) 
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THE COMPENSATION ORDER 

In the compensation order complained of, the deputy com¬ 
missioner found the facts to be in part as follows: 

“That on July 21, 1952, the claimant above named 
* * * while performing service for the employer as a 
helper on elevator construction or installation work 
in the District of Columbia, sustained personal injury 
resulting in his disability when he fell a distance of 
» approximately 45 feet, as a consequence of which he 
suffered cerebral concussion, laceration of the scrotum, 
multiple contusions and abrasions of the chest, head, 
and extremities, sternoclavicular separation, compres¬ 
sion fracture of the twelfth dorsal vertebra, and frac¬ 
tures of the transverse processes of the second, third, 
and fourth lumbar vertebrae; that the injury arose out 
of and in the course of the employment; # * * that the 
average weekly wages of the claimant herein at the time 
of the injury were $101.40, $84.40 of which he earned 
in his employment by the employer herein and the bal¬ 
ance of $17 in regular part-time employment as a food 
checker and cashier by a retail grocery company; that 
as a result of the injury the claimant was wholly dis¬ 
abled from July 22, 1952, to January 25, inclusive, 
26% weeks, and for such temporary total disability 
he is entitled to compensation at the rate of $35 per 
week (maximum rate) in the amount of $940; that as 
a result of the injury the claimant has some limitation 
of motion of his spine, suffers pain on heavy exertion 
and when required to assume certain bodily positions, 
and cannot stand erect for more than an hour or two; 
that the said residuals of the injury are permanent; that 
the claimant returned to work for the employer follow¬ 
ing the termination of his temporary total disability, as 
found above, but that due to the residuals of the injury 
he cannot perform the heavy physical work of a helper 
on elevator construction or installation work and has 
been forced to take a lighter job with the employer as 
a helper on elevator maintenance work, which employ¬ 
ment is within a limited area of opportunity for im- 
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provement in capacity to earn; that the claimant's us¬ 
ability to return to work as a helper on elevator con¬ 
struction or installation work has adversely affected his 
wage-earning capacity in his employment by the em¬ 
ployer due to the effects of the injury as they may nat¬ 
urally extend into the future; that due to the perma¬ 
nent residuals of the injury, as found above, the claim¬ 
ant cannot return to work as a food checker and cashier 
for the retail grocery company which employed him 
prior to the injury and his wage-earning capacity has 
been thereby further reduced; that the claimant’s wages 
in his present employment by the employer at light 
work exceed the $84.40 he was earning at the time of the 
injury, but that such increase in his wages is due to a 
general wage increase granted to all employees of the 
employer in compliance with a contract between the 
employer and a labor union; that having regard to his 
wage-earning capacity at time of injury, the claimant’s 
present wages do not fairly and reasonably represent 
his wage-earning capacity as diminished by the injury; 
that having due regard to the nature of the injury, the 
degree of physical impairment, his usual employment, 
and other factors which now affect his capacity to earn 
wages in his disabled condition, including the effect of 
such disability as it may naturally extended into the 
future, the claimant’s wage-earning capacity is, in the 
interest of justice, fixed under section 8 (h) of the Act 
at $91.26 per week, based upon a ten per cent impair¬ 
ment of the capacity to earn which the claimant had 
prior to the injury; that the said disability is permanent 
in quality; that for such permanent partial disability 
the claimant is entitled to compensation under section 
8 (c) (21) of the Act at the rate of $6.76 per week 
(66% per cent of $10.14, the difference between $101.40, 
average weekly wages at the time of the injury, and 
$91.26, reduced weekly earning capacity), beginning 
January 26,1953, and continuing subject to the limita¬ 
tions of the Act;” ' 
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This compensation order was based on the record of the case 
as contained in the official report of proceedings held before 
the deputy commissioner at a hearing on December 14, 1954. 

The nature and extent of claimant’s physical injuries were 
stated for the record by the deputy commissioner at the hear¬ 
ing before him as was the deputy commissioner’s duty (J. A. 
10, 11). They were not disputed, nor was any question raised 
regarding the nature or extent of the physical injuries in the 
court below. It is assumed that appellants do not purport to 
raise new issues at this late date by referring to an “unsolicited” 
statement of the deputy commissioner who stated the nature 
of the injuries for the record (without objection or questioning 
of the accuracy thereof) (p. 3) and an intimation that the 
fractures of the vertebrae were “old” fractures ( id ); if so they 
are much too late. Parker v. Motor Boat Sales, Inc., 314 
U. S. 244 (1941); Maryland Casualty Company v. CardUlo 
and Mary Najjum, 71 App. D. C. 160, 107 F. 2d 959 (1939); 
Metropolitan Casualty Insurance Co. v. Hoage, 67 App. D. C. 
54,89 F. 2d 798 (1937). 

The court below sustained the compensation order. This 
appeal followed. 


summary of argument 

The record shows that the employee, following his 45 foot 
fall while constructing an elevator on July 21, 1952, was un¬ 
able because of his injuries to resume work as a construction 
helper but was compelled to accept work as a maintenance 
helper. All construction and similar work requiring able 
bodied physical effort is henceforth foreclosed to him. 

The only physician who testified in the case testified that 
claimant had a 10% permanent partial disability, as a func¬ 
tional impairment. 

After returning to work in January, 1953 the claimant re¬ 
ceived the same and higher dollar wages than before the in¬ 
jury, due to a general increase in wages. The deputy com¬ 
missioner awarded claimant compensation based upon a 10% 
impaired capacity to earn. This was clearly and directly in 
accordance with Section 8 (c) (21) and 8 (h) of the Long¬ 
shoremen’s and Harbor Workers’ Compensation Act, 33 U. S. C. 
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Sections 90S (c) (21) and 908 (h), which provide few* the award¬ 
ing of compensation for decrease of “earning capacity”/ 'The 
employee’s wages after the injury may be equal to or greater in 
dollar amount than those at the time of injury, but he may 
also in fact concurrently have a decrease in his earning capacity. 
That there was in the instant case a: decrease in earning ca¬ 
pacity is supported by consideration (a) of the physical im¬ 
pairments, (b) of the effect of such physical impairments upon 
his ability to engage in physical work generally, and (c) of the 
fact that erne remunerative kind of employment is now beyond 
his capacity and his opportunities in his other job have been 
limited: -r /■»’ — ■ *;* n /'U »»fr - >!!-/'••; ~ 

• In computing the rate of compensation, the deputy com¬ 
missioner took into consideration “the previous earnings of 
the injured employee in the employment in which he was work¬ 
ing at the time of the injury” (for Westinghouse Electric) and 
“other employment of such employee” (as a grocery clerk) as 
directed in Section 10 (c) of the Longshoremen’s and Harbor 
Workers’ Compensation Act, 33 U. S. C. Sec. 910 (c), to de¬ 
termine the amount which “shall reasonably represent the an¬ 
nual earning capacity of the injured employee”;)' It would 
have been “unreasonable and unfair” to determine the em¬ 
ployee’s earning capacity at the time of injury solely from his 
wages as an elevator construction helper, he having demon¬ 
strated a higher earning capacity for two years prior to the 
injury. /Cu 

r . ' / argument!•; ' v ■' > } ( j vdic-r -vli 


L The record supports the finding that claimant has a partial 
' disability which decreases his earning capacity 

' 1 * : . -5 j •_ . r i * .• « .n> c’y, ,»•<*!' • <\ .7 *T) 

(&) Applicable Principles /’ ' •> ** m\ >/*.• /■.. «*.\ 


(a) Applicable Principles /’ O : r ^ m\ -/:• /•.. 

Before referring to the record which, in our opinion, sup¬ 
ports the findings complained of, it may be appropriate to in¬ 
vite attention to the following general principles of workmen’s 
compensation law which appear applicable to this case: 

The burden is on the plaintiff to show that the evidence be- 

* » r f ^ i i t x A* f * •, *■»-•* ^ | 4 • r ^ ^ 

fore a deputy commissioner does not support the compensation 
order complained of: Southern Stevedoring Co. v. Henderson , 


870691 - 


-2 
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175rF. 2d 863' (CL* A. 5,1949) Grant v. Marshall, 56 F. 2d 654 
(Wash. 1931); United Employees Casualty Co.v. Summer our, 
151 S. W. 2d 247 (Tex. Civ. App. 1941); Nelson v. Marshall, 
56F. 2d654 (Wash. 1931); GuLj OH Corporation v.McMamgal > 
49 F. Supp. 75 (N. D. W. Va. 1943). -..o': 

The findings of fact of a deputy commissioner supported by 
evidence on the record considered as a whole should be re¬ 
garded as final and conclusive and not subject to judicial re¬ 
view: O’Leary v. Brown-Padfic-Maxon, Inc., 340 U. S. 504; 
United States F. & G. Co. v. Britton r 88 App. D. C. 293,188 F. 
2d 674 (1951) . 

Logical deductions and inferences which may be and at*e 
drawn by a deputy commissioner from the evidence should be 
taken as established facts and not judicially reviewable: Parker 
v. Motor Boat Sales, Inc., 314 U. S. 244; Del Vecchio v. Bowers, 
296 U. S. 280. 

The findings of fact of a deputy commissioner are presumed 
to be correct: Anderson v. Hoage, 63 App. D. C. 169, 70 F. 2d 
773 (1934); Luckenbach Steamship Co., Inc. v. Norton, 96 F. 
2d 764 (C. A. 3,1938); Burley Welding Works, Inc. V. Lawson, 
141F. 2d 964 (C. A. 5,1944). - ; 

Even if the evidence permits conflicting inferences, the in¬ 
ferences drawn by a deputy commissioner is not subject to re¬ 
view and will not be reweighed: Del Vecchio v. Bowers, supra, 
296 U. S. 280; South Chicago C. & D. Co. v. Bassett, 309 U. S. 
251. 

The weight of the evidence is not material upon judicial re¬ 
view of a deputy commissioner’s findings: Groom v. CardUlo, 
73 App. D. C. 358,119 F. 2d 697 (1941); United States F. & G. 
Co. v. Britton, 88 App. D. C. 293,188 F. 2d 674 (1951); Great 
American Indemnity Co. v. Cardillo, 77 App. D. C. 306,135 F. 
2d 241 (1943); South Chicago C. & P. Co. v. Bassett, 309 U. S. 
251. 

(b) The evidence 

At the hearing before the Deputy Commissioner on Decem¬ 
ber 14,1954, Walter W. Hardy, the claimant testified in part as 
follows: 


:mTi 


t* *T;< i 
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physical: workfJA 13) ; that this work included the installing 


to300 or >400 pounds; that he was designated asan elevator 
helper (JA13) ;fhat just before his injury he was ilso work¬ 
ing in & grocery stare as s foodchecker andcasMer,^ 
hadbeendoing for two or three years (JA 13; 14, 15); that 
his average earnings in such employment were $17 or $18a 
wedd (JA JL5) ; r (it was stipulated that the claimant wa&earning 
$84.40 with the plaintiff employer at the time of the injury, 
JA IS); that he had been working on both jobs regularly for 


continuous standing (JA 16); that since his injury hehad 
not gone back to work for the grocery store (JA 16) p that he 
returned to work for the plaintiff employer on January £26, 
195S“in maintenance”, cleaning elevators and twitting 3 con¬ 
tacts- in elevators (JA 16,17); that he is still designated:aa-a 
“helper” which is distinguished from. A mechanic; that there 
is a difference between construction work and maintenance 
work in that the former required lifting whereas maintenance 
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-tor oh the Friday before the hearing but does not think he 
would be able to do such work all day (JA 17,13); that therein 
no difference in :the pay of a laborer (helper) doing installar 
tion work and one doing maintenance work (JAl^); that 
’(sfterliearvy work):the pain stays in his;back until he rests 
(JA 18); that since his injury he experiences pain when he 
readies up and when he gets in certain positions (JA iCty; 


-he does not feel he is able to stand four hours at a time ^ae 
required in such work (JA 19); that it is on^account^of pain 
that he has not attempted to return, to worbas a food checker 
and cashier (JA28);that he cannot bend over and touch the 
floor with his: fingers, as he could before the injury, and cannot 
berU'backwards at: all (JA 19) ; that his average weekly • wage 
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is $94.60 (JA 20); that he could not go back to work as an in¬ 
stallation laborer (helper) because he was in a brace and the 
doctor had released him only for light work (JA 20); that he 
does not think he could return to work as an installation helper 
because it requires too much heavy tugging and pulling (JA 
20,*21); that he received an increase in wages since his injury- 
due to a general raise for all employees (JA 21); that in main¬ 
tenance work his otherwise existing prospects of promotion to 
foreman in construction work do not exist in maintenance work 
(JA 22); that when he returned to work after the injury he re¬ 
ceived the same wages as a maintenance helper as he would 
have earned as a construction helper; that such wages were 
higher than the wages received by him at the time of the 
injury because there had been two or three general raises; that 
when he went back to work as a maintenance helper he earned 
$88 a week and at the time of the hearing he was earning 
$94.60 (JA 26); that he has some limitation of motion in 
his spine and experiences pain on certain movements and in 
standing for long periods (JA 28). 

Dr. Carl Berg, orthopedic surgeon, who appears to be one of 
the physicians, among others, through whom the employer 
furnishes treatment and care, testified that claimant had a 
compression fracture of the twelfth thoracic vertebra, of the 
left transverse processes of the third, fourth and fifth lumbar 
vertebra (JA 32), tension of the muscles of the spine, limita¬ 
tion of motion, postural tension (JA 32); that at the time of 
his last examination the claimant had a limitation of forward 
bending in his back and lack of strength in the abdominal 
muscles; that claimant complained of pain in the low back and 
mid-back especially on forward bending and after having re¬ 
mained in the position for a while, which produced pulling 
sensation throughout the entire back; that claimant had a 
permanent partial disability of 10 percent (physical impair¬ 
ment (JA33,34,35). i Vm . 1 .. f 

James A. MacDonald, a witness called by the employer and 
carrier, testified in part that the employer has foremen only 
in construction work and there is no equivalent position in 
maintenance work in which claimant is now working (JA 39). 
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.] (e) The effect of the evidence. i:.j ■' *j/j li .b;o 

The indisputable character of the evidence establishes that 
the claimant has permanent partial disability of physical 
nature rated at 10%. : The evidence also shows that the claim¬ 
ant is unable to do all of the kinds of work whieh he was capa¬ 
ble of doing at the time of injury. That he has not been able to 
earn $17 per week from his grocery employment is an uncon¬ 
troverted fact.* That he had to change jobs to helper in main¬ 
tenance (with no heavy lifting) is also a fact, as well as the 
diminishing of his job opportunities because of this kind of 
apparent down-rating. As we shall show below, actual wages 
-in terms of dollars may not tell the story whether wage-earn¬ 
ing capacity has been impaired. The test of the statute is 
“capacity” not dollar wages. The evidence as related and as 
contained in the official proceedings before the deputy commis¬ 
sioner is that the claimant received more dollars af ter his return 
to work than At time of injury; 1 This is because of several 
rounds of wage adjustments affecting all employees alike-— 
not that the claimant’s “capacity” as an individual had im¬ 
proved over what it had been prior to injury, ti These adjust¬ 
ments had nothing to do with capacity to earn—they were 
realignments due to general economic factors.'. 1 uirib 

The compensation law provides that two factors shall de¬ 
termine whether compensation shall be paid for partial dis¬ 
ability. Factor (1) is the wage earned at time of injury. 
Factor (2) is the wage-earning capacity after return to work 
following injury^ The compensation is two-thirds of ihd dif¬ 


ference between these two factors. t* 


Wb ■<>' 






Unless both factors remain constant in their component 
parts, the result will be in error.' Branjon v. Beacon Theatre 
Corp.y >300 N.. Y. Ill, 89 N. E. 2d, &17. f' For example, if the 
hourly rate for given work should increase due to economic 


^forces, an employee admittedly impaired by injury (as regards 
his personal “capacity” to earn) might be denied an award 
simply by comparing dollars he received before injury with 
dollarshe received after injury, t Any fluctuations in the value 
of the dollar or any other factors which increase or decrease 
wage income —other than that due to the effects of ecn injury^- 
constitute bias factors which must be adjusted for' and ruled 
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out, if the purpose of the compensation law is to be achieved. 
Briefly, that purpose is to replace by compensation, the work¬ 
er’s loss of capacity due to injury. Some years ago during the 
depression a deputy commissioner under the Longshoremen’s 
Act made the mistake of including such a bias factor in award¬ 
ing benefits. The worker’s wages had been reduced due to de¬ 
pression and the deputy commissioner proportionately in¬ 
creased the compensation, notwithstanding that there had been 
no change in physical condition. The ninth circuit very prop¬ 
erly reversed: McCormick Steamship Co. v. U. S. E . C.C.,64 
F. 2d, 84 (CCA 9,1933). Thus the same resulting error:could 
be made in boom times by diminishing or denying compensa¬ 
tion because of a ninterim wage-boost. In fact in, a fairly re¬ 
cent case the employer sought to have compensation decreased 
because boom wages had given the disabled employee more 
dollars per week than when injured. The circuit court (fifth 
circuit) very properly rejected this reverse twist to the poinhin 
the McCormick case just cited: see Burley Welding Works, 
Inc. v. Lawson, 141 F. 2d 964. , : :t 

Section 8 (h) of the Longshoremen’s Act, (33 U. S- C.\908 
(h)) was intended as a guide to the deputy commissioners in 
eliminating bias factors, and to cause them to adhere closely 
to those injury and other related factors (oh a very individual 
or personal basis ) which singly or combined are the warp and 
woof of the fabric of earning capacity. For that reason under 
section 8 (h) actual dollar earnings after injury can .be de¬ 
parted from when bias factors such as general wage increases, 
have entered to detract from their reasonably representative 
character. The same holds where such actual earnings do not 
fairly reflect the whole earnings picture of the employee. 

Appellants complain (brief, p. 22) because the deputy com¬ 
missioner considered the functional disability (physical im¬ 
pairment) of the employee as testified to by the specialist as 
at 10 per cent. (JA 33.) This physical impairment was also 
testified to by the claimant. Would appellants have the 
deputy commissioner ignore the direction in section 8 (h).of 
the Act to take into account “the degree of physical impair¬ 
ment” and “the effect of the disability as it may naturally 
extend into the future”? - _ ......... 


Similarly, appellants complain (br. pp. 22 t 23)r because the 
deputy. commissioner took into account the fact that- the? em¬ 
ploy ee’sinability to return to work as a helper in: elevator con¬ 
struction and installation has adversely affected his capacity 
to earn, • Lx his new. job as helper in maintenance work the 
evidence shows that his chances are more limited. This is so 
because in construction work, which he had been doing, when 
injured, hehad the opportunity to advance to foreman. But 
now. that\ he is physically limited to the light maintenance 
work that opportunity .no longer exists since the rating of 
foreman, does, not exist in>jpaintenance work. (JA. 221>The 
statute requiip^consMeretiOp'Of^ facts. Section ^ (A) 
provides- in-this amnectionfor the taking into/acoount ^^his 
usual employment’V“ahy other factors or ; circumstances in 
.the ease which: jnay . affe<^; his. c^aejty to earn in his disabled 
condition” aod^ths effect of?*dissbifcty as it may naturally 
extend into the future.” Are appellants trying to say th&t tfcb* 
•evidence does not show: the effects of the injury as above re¬ 
lated?:: Or are appellants suggesting that the deputy cem- 
miesjoner shoilldhaveigncH-ed these cogent factors when apply¬ 
ing section. 8 (h), and as well the .very language of that section? 
Instead of finding overall diminution of earning capacity of 
K>: per cent, as the deputy commissioner did in this case in a 
broad evaluation of the employee’s situation, the deputy com¬ 
missioner might equally have, been justified in stating flatly: 
that the employee had lost eamingeapacity of $17 a week exer- 
cised in his grocery store employment, Iwinch would have war¬ 
ranted a higher rate of compensation than that which was 

aWardecL i ■. ’ z -r /. ' i'u.ci:*-. .:»«;>.»* 

■* — • 
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v I The following Longshoremen’s Act and other cases are in 
point on general principles applicable in determining loss of 
wage-earning capacity, c Is ., - . .* y ; cj* „■..! i' 

r/An employee suffering permanent partial or temporary par¬ 
tial disability may be'entitled to compensation for such dis¬ 
ability, even. though he has returned to workat the same or 
higher wages than those earned by him prior tom jury, because 
as a general rule the wageor. salary paid ^disabled workman 
does not necessarily or conclusively establish such employee’s 
“wage-earning capacity”; Lumber Mutual Cos. In$. Co. v. 



O’Keeffe, 217 F. 2d 720 (C. A. 2,1954); Twin Harbor Stevedor¬ 
ing & Tug Company v. Marshall and Otto Hugo, 103 F. 2d 513 
(C. A. 9, 1939); Hartford Accident and Indemnity Co. v. 
Hoage, 66 App. D. C. 163, 85 F. 2d 420 (1936); Luckenbach 
Steamship Co. v. Norton, 96 F. 2d 764 (C. A. 3,1938); Roller v. 
Warren, 98 Vt. 514,129 A. 168 (1925); Postal Telegraph-Cable 
Co. v. Industrial Accident Commission, 213 Cal. 544, 3 P. 2d 
6 (1931); Burley Welding Works, Inc. v. Lawson, 141 F. 2d 964 
(C. A. 5, 1944); Washington v. Holmes & Barnes, Ltd., 5 So. 
2d 195 (La. 1942); Evans-WaUower, Zinc, Inc. v. Hunt, 159 P. 
2d, 720,195 Okla. 518 (1945). Cf. St. Regis Paper Company v. 
McManigal, 67 F. Supp. 146 (N. D. N. Y. 1946). 

' The deputy commissioner’s findings on the evidentiary mat¬ 
ters stated above are not “unsupported by substantial evidence 
on the record considered as a whole” and should be accepted 
on judicial review. (Quotation is from O’Leary v. Brown- 
Padfic-Maxon, 340 U. S. 504,508.) 

It is not possible in all cases to determine with exactness or 
preciseness the extent or impaired earnings in a compensation 
case. As the court stated in Independent Pier Co. v. Norton, 
54 F. 2d 734 (C. A. 3,1931), the deputy commissioner has the 
right to approximate the loss of earning capacity when nothing 
else is possible. In the cited case the court further stated that 
the injured employee’s testimony alone as to the extent of 
disability is sufficient to sustain an award in his favor. Accord: 
Florence Citrus Growers Asso. v. Par-rush, 160 Fla. 685, 36 So. 
2d 369 (1948). The Longshoremen’s and Harbor Workers’ 
Compensation Act (33 U.S.C. 908 (h)) authorizes the deputy 
commissioner to “fix such wage-earning capacity as shall be 
reasonable”, thus leaving a necessary area of latitude properly 
to evaluate all relevant facts and factors. 

The statements by the courts in the cases cited above to the 
effect that an injured employee may receive compensation for 
loss of wage-earning capacity notwithstanding the fact that he 
is getting the same or greater wages than before the injury are 
judicial applications of principle expressly included in Section 
8 (h) of the Act (33 U. S. C. Sec. 908 (h)). 
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IL The deputy commissioner properly considered the wages 
which claimant earned as a clerk in a food store prior to his 
injury in computing the rate of compensation. 

The appellants complain because the deputy commissioner 
in determining the claimant’s earnings at the time of the injury 
included therein the amount earned in two concurrent employ¬ 
ments as representing the total annual earning capacity of the 
injured employee- The position urged by the appellants is 
that section 10 (a) (33 U. S. C. 910 (a)) must be applied be¬ 
cause the Westinghouse job is a full year-round job. They 
reason that because section 10 (a) could be applied, that fact 
eliminates use of subsection (c) of section 10. Their argument 
also necessarily rests upon an implied theory of priority--sec- 
tion 10 (a) taking priority over section 10 (c). For con¬ 
venience, the applicable provisions of section 10 are given 
below: 

“(a) If the injured employee shall have worked in 
the employment in which he was working at the time of 
the injury, whether for the same or another employer, 
during substantially the whole of the year immediately 
preceding his injury, his average annual earnings shall 
consist of three hundred times the average daily wage 
or salary for a six-day worker and two hundred and 
sixty times the average daily wage or salary for a five- 
day worker, which he shall have earned in such employ¬ 
ment during the days when so employed. 

(b) If the injured employee shall not have worked in 
such employment during substantially the whole of such 
year, his average annual earnings if a six-day worker, 
shall consist of three hundred times the average daily 
wage or salary, and, if a five-day worker, two hundred 
and sixty times the average daily wage or salary, which 
an employee of the same class working substantially the 
whole of such immediately preceding year in the same 
or in similar employment in the same or a neighboring 
place shall have earned in such employment during the 
days when so employed. 
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(c) If either of the foregoing methods of arriving at 
the average annual earnings of the injured employee 
cannot reasonably and fairly be applied, such average 
annual earnings shall be such sum as, having regard to 
the previous earnings of the injured employee in the em¬ 
ployment in which he was working at the time of the 
injury, and of other employees of the same or most simi¬ 
lar class working in the same or most similar employ¬ 
ment in the same or neighboring locality, or other em¬ 
ployment of such employee, including the reasonable 
value of the services of the employee if engaged in self- 
employment, shall reasonably represent the annual earn¬ 
ing capacity of the injured employee.” (This latter 
subsection was amended in 1948 as will be related 
below.) 

Before 1948 no earnings except those in the employment in 
which the employee was engaged at the time of the injury 
could be considered in applying section 10. Prior to that year 
the only earning capacity which could be considered was that 
of the employee “in the employment in which he was working 
at the time of the injury”. The emphasis was on the nature 
of the employment—not on the individual’s earnings. 

The situation was the same in New York State until an 
amendment of its Workmen’s Compensation law in 1928. In 
that year section 14 (3), New York law (a section substan¬ 
tially the equivalent of section (c) of the Longshoremen’s Act), 
had added to it the phrase, “or other employment as defined 
in this chapter.” (L. 1928, c. 754, N. Y.) But that which 
the determination was designed to achieve remained the same; 
namely, a finding that the earnings so determined “shall rea¬ 
sonably represent the annual earning capacity of the injured 
employee in the employment in which he was working at the 
time of the accident ” (Sec. 14 (3) N. Y. Workmen’s Compen¬ 
sation law; emphasis added.) 

If the appellants had desired to pursue the matter more fully 
they would have noted that in amending the Longshoremen’s 
Act in 1948 Congress borrowed from the New York law (in 
part substantially in the same words) the language necessary 
to include earnings of the employee in other employments as 
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well. Congress borrowed the words “or other employment of 
such employee” now in section 10 (c), but, please note, re* 
ferred not to general earnings in covered “employments” as 
such but to individual earnings. Accordingly, Congress went 
along with the New York law to a point. The appellants have 
not noted however that Congress went somewhat further. In¬ 
stead of limiting the earnings in “other employment” to earn¬ 
ings in the particular kind of employment in which the em¬ 
ployee was working at the time of the accident, Congress de¬ 
parted and provided in the Longshoremen's Act language re¬ 
quiring the determination of annual earning capacity to be that 
sum which “shall reasonably represent the annual earning ca¬ 
pacity of the injured employee” (section 10 (c)). That this 
was done purposely not only appears in the Committee Report, 
House of Representatives (Report No. 2095, 80th Congress, 
Second Session, June 1, 1948, Committee on Education and 
Labor), but this purpose is clearly explained in the exhibits 
of the Report, one of which consists of detailed explanation 
by the Federal Security Agency. The explanation appears on 
page 15 of the House Report as follows: • - - / y 

-» • r ■ 

“Thus the present law is deficient in that if an em¬ 
ployee had been employed in unrelated employment 
prior to his last employment, or in self employment, 
such earnings could not be considered in ascertaining 
his true earning capacity. The proposed amendment 
to subdivision (c) would permit consideration not only 
of the earnings in the particular employment in which 
the employee was engaged at the time of the injury but 
also of his other earnings during the year preceding the 
injury, regardless of whether it was in the same industry 
or not”. • : - ‘ ’ r 

• • ._ , .. *r 

The decisions cited by the appellants under the New York 
law are of course consistent with the New York law. That law, 
as recognized by the New York courts, permits limited inclu¬ 
sion of the earnings from other employments for the more lim¬ 
ited purpose of ascertaining the earning capacity of the em¬ 
ployee in the kind of employment in which he was working 
when injured. For example, the earnings of an employee who 
was a traveling salesman selling automotive supplies were not 
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permitted to be included with the earnings of the same em¬ 
ployee during the year as an attendant at an amusement park, 
because the employments were dissimilar: Puschett v. Play- 
land Park, 268 App. Div. 946, 51 N. Y. S. 2d, 419. On the 
other hand, because the employment of a female high school 
dietitian was similar to her other employment in the prepara¬ 
tion of church dinners for another employer, the similarity of 
■employment permitted the combining of earnings of both jobs: 
MacDowell v. Flatbush Congregational Church, 13 N. E. 2d, 
462, affirming 298 N. Y. S. 892. 

The appellants apparently have immersed themselves in the 
words and subsection order of section 10, causing them not to 
observe the purpose of the section or its direction what to do. 
Because alphabetically subsection (a) comes before subsection 
(c), appellants assume an order of priority, which if adopted 
would defeat the very purpose for which the law was amended 
in 1948. 

Section 10 of the Longshoremen’s Act does not contain 
novel provisions. The contents of this section are very similar 
to the contents of the wage determination provisions of most 
compensation laws in the United States. Briefly, the idea 
behind section 10 and the other laws is this: If the employee 
is injured in an occupation having a year-round salary (and 
no bias feature should be involved) his year-round salary is 
used as the measure of his annual earning capacity. If the job 
he is in ordinarily affords year-round work, but he has just 
started in it or for some other reason did not work a full year, 
the wages of another employee similarly employed a full year 
are used as a measure. The third method is designed to meet 
all other situations in which the first or second methods would 
not result in a fair or reasonable determination. As the Senate 
Report cited by appellant relates, subsection (c) “is used” 
where the employment is seasonal, intermittent, part-time or 
the like, but that is not the exhaustion of its use. It is per¬ 
haps a truism to say that more cases of intermittent, part- 
time or discontinuous employment are determined under sec¬ 
tion 10 (c) than are cases involving dual employment. There 
is nothing whatsoever in section 10 (c) of limiting character 
which says in substance that in determining whether subsec- 
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tions (a) and (b) cannot fairly and reasonably be; applied, the 
deputy commissioner must limit himself to cases in which the 
employee was a part-time worker all of whose jobs otherwise 
would have fallen under subsection (c). The plain and indis¬ 
putable language of subsection (c) is that if the deputy com¬ 
missioner cannot fairly and reasonably apply subsections (a) 
and (b), then he must apply subsection (c). What is fair 
and reasonable must be determined within the intended frame 
of reference, which is the annual earning capacity of the 
employee. 

• The appellants have not discussed the key words in section 
10 (c) which require that the determination shall be “the aver¬ 
age annual earnings of the injured employee” which “shall 
reasonably represent the annual earning capacity of the injured 
employee.” All directions in this section are intended to pro¬ 
duce this ultimate fact. If the present claimant’s wages as a 
grocery clerk had been excluded, the deputy commissioner 
would not have found this employee’s annual earning capacity. 
Again at this juncture, it is emphasized that the deputy com¬ 
missioner was not required to find the annual earning capacity 
in the employment in which claimant was injured as under the 
New York law. 

Turning attention again to the House Committee Report 
cited, the Committee stated that subsection (c) was changed 
so as to have: 

“* * # the effect of changing the alternative method 
of computing an injured employee’s average annual 
earnings from a consideration of his earnings in the 
employment in which he was working at the time of the 
injury, taken in connection with the earnings of other 
similarly situated employees, to a consideration of the 
injured employee’s earnings not only in the employment 
in which he was engaged at the time of the injury but 
from any other employment as well. The emphasis is 
thus shifted in the earning capacity of an average long¬ 
shoremen or harbor worker to the earning capacity 
of the particular employee from all sources * * 
(Emphasis added.) 


18 


How the intent of the Committee could have been more 
clearly stated is difficult to conceive. How it would be pos¬ 
sible fairly under section 10 (a) to arrive at the claimant’s aver¬ 
age annual earnings without considering his capacity as he 
exercised it in both employments we can not tell. There is 
no legislative history of any priority given by one subsection 
of section 10 over any other subsection, except that priority 
determined by fairness and reasonableness required by sub¬ 
section (c). 

The Supreme Court in considering the Longshoremen’s Act 
has made it entirely clear that arguments based upon a “me¬ 
chanical application of the law” (referring to provisions of 
this act) are not favored; Lawson v. Suanee Fruit & Steam¬ 
ship Co., 336 U. S. 198; Marshall v. Pletz, 317 U. S. 383, 390. 

We have below cited authority to support the proposition 
that where two constructions of the Act may be admitted, that 
construction which favors the employee and effectuates the 
purposes of the Act should be adopted To this we might add 
the further word that a statute or section should be construed 
to achieve harmonious application of its parts, and above all 
“to avoid incongruous or harsh results” (quotation from the 
Longshoremen’s Act case of B. & B. Steamboat Co. v. Norton , 
284 U. S. 408,414). 

The appellants apparently are willing to admit that in some 
cases under section 10 (c) an employee can have his average 
annual earning capacity determined by considering not only 
the earnings from the employment in which he worked at time 
of injury, but other employments as well. Appellants unwit¬ 
tingly have had to place themselves in an unenviable position 
of fostering a discrimination. Their argument unavoidably 
must admit the following: That the deputy commissioner may 
consider A’s combined earnings under section 10 (c) because 
his two employments fell entirely within the (c) category, but 
because B happened to work in one of his employments, say 
a few days more in the year (thus putting him in the (a) cate¬ 
gory), he shall not have his annual earning capacity fairly de¬ 
termined by including all his earnings, being thus limited to 
the earnings in only one of his employments. This result is 
harsh. It is also incongruous. Moreover, it is the rankest 
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kind of discrimination between two employees. And for what 
reason? If appellants should seek acceptance of their posi¬ 
tion they should at least be expected to set forth an acceptable 
rationale. If they thus impute to Congress an intention to 
discriminate, they should be prepared to supply a good reason 
for discrimination. They can not rest on New York decisions 
because the statutes differ (a fact which may have escaped 
appellants). Their explanation does not tell us how their 
view of section 10 would make it possible to ascertain that ulti¬ 
mate fact section 10 was designed to elicit—the amount which 
“shall reasonably represent the annual earning capacity of the 
injured employee”. They erroneously state (brief, p. 17) the 
object of section 10 and the purpose of Congress as designed to 
ascertain the wage in the “employment in which he was working 
at the time of the injury” (this is indeed the test of section 14 
(3) of the New York law). It is not in section 10 (c) of the 
Longshoremen’s Act. 

Moreover, appellants apparently have not realized the sig¬ 
nificant fact that the New York statute tests the wage earning 
capacity by looking solely at the “employment” while the 
amendment of 1948 to the Longshoremen’s Act was purposely 
designed to require looking solely to the individual earnings. 
We question whether appellants have correctly reported the 
intention of Congress they speak of on p. 17 of their brief. The 
House Committee report in this respect is clear as we have 
stated above. 

Below are cited several cases containing general principles 
which are particularly apt with respect to the scope of judicial 
review. They also cover the point that should there be two 
reasonable constructions of section ID, that favoring the em¬ 
ployee should be adopted. 

Where two constructions are possible, the construction fav¬ 
orable to the injured employee should be adopted. Baltimore 
& Philadelphia Steamboat Co. v. Norton, 284 U. S. 408 (1932); 
Fidelity & Casualty Co. of New York v. Burris, 61 App. D. C. 
228, 59 F. 2d 1042 (1932); Associated General Contractors of 
America, Inc. v. Cardillo, 70 App. D. C. 303, 106 F. 2d 327 
(1939); De Wald v. Baltimore & O. R. Co., 71 F. 2d 810 (C. A. 
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4, 1934), certiorari denied, 293 U. S, 581; Voris v, Eikel, 346 
U. S. 328 (1953). 

CONCLUSION 

In view of the above, it is respectfully submitted that the 
compensation order complained of is in accordance with law 
and that the judgment of the court below sustaining it should 
be affirmed. 
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